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THE RISE OF CONSTITUTIONAL LAW.! 


When we look backward over a few hundred years the scene 
is generally somewhat blurred; but as the future is still more 
vague and indistinct, I trust that you will excuse me if I indulge 
in a reminiscence, and endeavor to glean something from the 
past; not a past that is dead, but a past that is most intimately 
connected with our present, and that must exercise a very con- 
trolling influence on the future for all time. 

When we are floating on some great river that is silently ap- 
proaching the sea, our attention is naturally attracted to the 
passing vessels, to the flitting scenery on the shore, the fields, 
the trees, the houses, the villages, all of the successive changes 
of the landscape, without ever thinking of the far off fountain in 
the wilderness in which the mighty stream had its origin. So it 
is with our institutions. We are interested in their modern 
aspects, in their present operation, their actual influence in our 
own day and time, without giving much thought to the remote 
periods in which they had their birth. There has long been, 
however, a school of jurists who have insisted that the historical 
method is the true one to be applied to legal studies; but that is 
a question that I do not care to enter upon at this time, further 
than to suggest their opinion as an excuse, as far as it may ex- 
tend, for what I shall have to say on this occasion. 
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Our laws, like our language, have been derived from many 
sources. Many of them can be traced to periods as early as the 
Roman Republic; many were imported by our ancestors from 
our mother country; vestiges of the feudal system have sur- 
vived though that system has perished ; while other laws are of 
indigenous growth ; but all of them are connected in some way 
with a past somewhat remote, and with each other. Let us take 
our system of constitutional law. In many respects it has been 
expanded beyond all known precedents, so as to have a stamp 
that is peculiarly American; nevertheless it had a very vigorous 
origin among scenes the most dramatic long before Columbus 
- set his sails on his memorable voyage of discovery. That 
origin is not lost in the night of time; but may be traced with 
an unusual degree of certainty. I purpose, with your kind in- 
dulgence, to say something about the birth of the principles of 
constitutional government which in our country have attained 
to such a vigor and predominance as have never been known 
elsewhere, stating some of the facts closely associated with 
that event. 

If any of us had been living, and had been in the cathedral of 
Worcester, England, on the seventeenth day of July, 1797, he 
would have beheld a strange sight. The doors of that immense 
building were closed and bolted from within, and the light, 
sifting through richly stained windows, revealed a group of men 
gathered around a tomb of antique aspect which stood, and still 
stands, in the choir just before the high altar. On the top of 
the tomb was the recumbent figure of a man, his hands encased 
in jeweled gloves, the palms pressed together as if in prayer. 
Some of the men there present were mechanics with hammers, 
chisels and crowbars, with which they proceeded to prize off the 
ponderous covering of the tomb of which the marble effigy 
formed a part. Beneath was found a coffin, likewise of marble, 
broken across, as was supposed, long before that time, when the 
tomb had been removed from some other part of the building 
for the purpose of making repairs. 

Nearly six hundred years had passed away since King John 
had been laid to rest in that tomb with an unparalleled dearth 
of tears. 
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There had been some controversy as to the precise spot in the 
cathedral in which lay the body of John; some antiquaries con- 
tending that it lay beneath the pavement where the tomb had 
formerly rested; a spot still marked by a marble slab; and 
others contending that John was buried at Croxton, as stated by 
one old author. Finally Mr. Green, the historian of Worcester, 
with some others, obtained the coneent of the dean and chapter 
of the cathedral that the tomb might be opened, so that all 
doubts might be dispelled. When the lid of the coffin was lifted 
it disclosed all that was left of the dead monarch. A drawing 
was made of the open tomb which has often been reproduced. 
The skeleton measured five feet six inches in length, the fore- 
head was heavy and narrow, as shown in all of the pictures of 
Jobn. The truth of history was confirmed. When the king was 
alive one of his ambassadors had said of him: — 

‘‘ The King of England is about fifty years of age, his hair is 
quite hoary; his figure is made for strength — compact, but not 
tall.’’ 

Although the king’s body had been embalmed by his physician, 
Thomas de Wodestoke, abbot of Caxton, yet the balsams and 
spices had not availed in the long warfare waged by the elements; 
and the flesh had disappeared. - The body had been clad exactly 
as represented by the effigy that lies on the tomb, except that 
the hands were not encased in gloves, and that in lieu of a kingly 
crown it wore a monk’s cowl, put on at the king’s dying request, 
in the hope that it might scare the devil away, or deceive the keen 
vision of the Angel of the Resurrection. It was in the same 
frame of mind that Jobn requested that he might be entombed 
in this spot so that he might sleep near the bodies of the holy 
saints Wulfstan and Oswald, who, as he trusted, would charit- 
ably intercede for him at the last day. By means of these pru- 
dent precautions he hoped to slip along with the elect into the 
Kingdom of Heaven. 

But let us look once more, and see what he had left behind 
him in token of bis mortal life. 

The head having been slightly elevated, the skull had become 
detached from the rest of the skeleton, which had been clad in 
a long robe of crimson damask of peculiarly strong texture. A 
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part of the embroidery of the robe remained near the right knee. 
The legs were covered with an ornamental close dress tied at the 
ankles; and the bones of the feet were visible through the de- 
cayed parts of the drapery. A sword that had been clasped in 
the left hand had been eaten by rust into pieces, which lay 
scattered down the same side of the body. The right hand, 
which had become detached, lay on the right thigh of the 
skeleton. 

A sword that time had broken as if in mockery, a skull mas- 
querading in the head-dress of a monk, a few decaying bones and 
vestments were the only visible remains of a once powerful mon- 
arch, the greatest enemy of free government that was ever seen 
in England. It is easy to conclude that these vestiges of mor- 
tality were regarded by those present with curiosity rather than 
with reverence. Other churches may contend in devout rivalry 
as to the respective merits of saints whose relics, shrines, or 
tombs they possess; but it will perhaps be universally conceded 
that the cathedral of Worcester holds inclosed within its 
consecrated precincts one of the vilest of the champions of 
wickedness. 

The iniquities of John were so enormous and so numerous as 
to stagger belief; and some have been inclined to distrust the 
veracity of the oldchroniclers by whom they have been recounted ; 
yet these chroniclers furnish most of the testimony on which 
all of the histories of that period are based. Many of the most 
atrocious crimes of John are perfectly well authenticated. No one 
doubts that he murdered his young nephew, Arthur, the rightful 
heir to the throne, though the precise manner in which the deed 
was accomplished may be open to dispute. A long and most 
appalling series of criminal acts is equally well established. To 
kings in those days much was forgiven; but John acquired such 
a reputation in the popular mind for depravity and villainy that 
in the reign of Richard II. the insurgents exacted an oath that 
no king named John should ever sit on the English throne. 
We may well conclude that a monarch that could not engage the 
services of a single apologist was immune to all the virtues. 

There is a class of men whose business it is to exonerate and 
to justify illustrious scoundrels. We have been told that Tibe- 
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rius Cesar was possessed of many virtues; that he was rather 
remarkable for goodness and wisdom. Walpole thought that 
Richard III. had been much maligned. In our own day we have 
seen volumes in praise of Danton, Robespierre and St. Just; 
and only within the last few months a life of Marat has been 
published, intended to prove that the Friend of the People was 
a humane, good man, misunderstood; but no one, I believe, has 
ever aspired to rehabilitate King John. The way is open; and 
here is a virgin field for lovers of paradox. Of him I am will- 
ing, however, to believe anything that is bad, and will trust 
the old chroniclers, since they are not contradicted, and all they 
say of him is wholly in keeping with his well-known character. 
So terrible and enormous were his misdeeds that it has indeed 
been suggested that he was insane; but he was very cunning 
and crafty withal; and unfortunately a great amount of wick- 
edness is not incompatible with saneness of mind. I will only 
mention a very few of the accusations made against him by 
writers who knew more about him than we can possibly know. 

The favorite residence of John was at Windsor. Having di- 
vorced his first wife, he brought thither the fair Isabella, whom 
he had married, after stealing her from Guy de Lusignan, to 
whom she had been betrothed. In the beginning he displayed 
an ardent devotion to his new bride; but he soon wearied of her 
also. Near by the Norman Keep is a chamber made famous by 
the manner in which John managed to vary the monotony of 
domestic life. Suspecting a gentleman of the court of having 
supplanted him in the queen’s affections, he caused him and two 
others, supposed to be his accomplices, to be assassinated; and 
that evening when she retired to her room, not suspecting what 
had happened, she found the bodies of these three victims sus- 
pended over her bed. 

John was prolific in his devices for raising money, including 
slander and blackmailing; thus he shamelessly entered on his 
rolls memoranda such as this: ‘* Robert de Vaux gave five of 
his best palfreys that the king might hold his tongue about 
Henry Pinel’s wife.’’ In some years he levied taxes on all 
movables of more than fourteen per cent. Against all who of- 
fended him his vengeance was swift and terrible. On one of bis 
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raids on the Isle of Wight he made it a rule to fire every morn- 

ing the house that had sheltered him the night before. Levying 
fines on Jews, and torturing them until they surrendered the last 
penny, and making forced levies on Christians were regular 
financial expedients. 

If John was terrible to his enemies he was still more formida- 

ble to his friends. Among the latter, bound by the strongest 
ties, was William de Braose, fourth Lord of Bramber, to whose 
warlike exertions John was chiefly indebted for his crown. One 
day the king, being in need of money, a very common circum- 
stance owing to his great extravagance, proposed to Bamber to 
sell him lands of much value lying near Limerick in Ireland; 
an offer which was unfortunately accepted. Discovering af- 
terwards that John had no title to the lands Bramber impru- 
dently refused to pay the purchase price agreed upon. The king 
at once made war on him, and after some bloodshed a truce was 
talked of ; but the king refused to sanction it unless his adversary 
would surrender his son as a hostage. When this demand was 
communicated to Maud, Lady Bramber, she refused, saying: 
‘* By my faith, the king did not take such care of his nephew 
that I should trust my child to his hands;’’ referring to the 
murder of young Arthur. The allusion was bitter, and bitterly 
did she answer for it. . John proceeded to waste the lands and 
to burn the castles of Lord and Lady Bramber. At last per- 
ceiving that they were entirely helpless Lady Bramber sent to 
John four hundred white cows as a peace offering; which were 
accepted by John in that sullen mood that characterized nearly 
all of his acts, proposing a peace on payment of an indemnity 
so large that he knew it to be impossible. Lady Bramber 
sought safety in flight; but she and her son were captured at 
sea just as they were nearing the coast of France, were brought 
back to England, and were thrown into the Norman Keep at 
Windsor, with no other provisions but a sheaf of wheat and a 
piece of raw pork. Let the chronicler tell the rest: — 

‘¢ For ten days they were left alone. On the eleventh day 
the bolts were drawn, the doors thrown open. Mother and son 
were dead. The young man had been the first to fail. Seated 
on the floor, and leaning against the wall he had met his linger- 
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ing death. His head was bent a little toward the ground. 
Maud was near her son. She, too, was seated on the floor, her 
back against the wall; but her face had fallen on her son’s broad 
chest ; and there she lay embracing him with the last sigh of her 
life. In that last sight the savagery of hunger had broken on 
her love. His cheek was gnawed. The mother’s farewell kiss 
had turned into a ravenous bite.’’ 

Lord Bramber succeeded in making his escape to France, 
where, it is said, he soon afterwards died of a broken heart. 

It would seem that John had a passion for starving his victims 
to death. Much given to gluttony himself, he probably con- 
sidered that the most painful punishment that could be inflicted. 
Some years before his war on Lord and Lady Bramber he had 
starved to death twenty-two hostages in Corffe Castle. 

I will not dwell farther on the long catalogue of bloody crimes 
with which this dastardly king stained his hands. But there 
were other misdeeds that called for the wrath of God and the 
avenging fury of men. With licentious passions the king sought 
to spread dishonor through noble families until a cry arose 
against him such as had been heard against Appius Claudius at 
Rome: — 


« Patient as sheep we yield us up untc your cruel hate; 
But, by the shades beneath us, and by the Gods above 
Add not unto your cruel hate your yet more cruel love.” 


I need mention only one single exploit of John that contrib- 
uted most powerfully to bring him to judgment. When the 
mailed barons went forth with all of their forces to settle their 
long account with the king, Robert Fitz-Walter, Baron of Dun- 
mow, rode foremost in the van, having been elected as their 
leader under the title of ‘* Marshal of God and the Holy 
Church.’’ Many in that band had some personal wrong to be 
avenged; but by common consent it was conceded that none 
had been so deeply wronged as he; and in the tremendous cata- 
logue of his grievances the fact that John had set fire to his 
castle, the ancestral home of his family, and had burned it to 
the ground, went for nothing. After the death of John, Fitz- 
Walter was a broken man. He went to Palestine and fought 
against the infidel for the Sepulcher of Christ. We hear of him 
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actively engaged at the siege of Damietta. In 1234 he died ; no 
one knows where, or from what cause; but bis tomb may still 
be seen in Little Dunmow church. Very near it, and on the 
south wall, is an altar-shaped tomb on which is carved in alabas- 
ter the form of a girl of eighteen, richly dressed. Her figure 
is tall, extremely slender, lithe and graceful. She wears 
the head-dress of the period, fitting closely over the brow; 
and her tresses are parted over an oval face of singular sadness, 
sweetness and beauty. Her open hands are held near together 
in an attitude of resignation and prayer; but the unoffending 
grace that lights up every feature tells that she had but few sins 
to be forgiven. Nearly seven hundred years have gone since 
the maiden gathered daisies in the English meadows, and list- 
ened to the song of the lark soaring toward Heaven. Not the 
gloom of penitential Lent, nor the happy Christmas chimes rung 
out from the tower above, nor the chants of the worshipers on 
each recurring Sunday and festival, nor the deep tones of the 
organ that shake the building to its foundation suffice to rouse 
the pulse that seems as if just suspended. 


‘‘ The fragrant tresses are not stirred, 
That lie upon her charmed heart. 
She sleeps; on either hand upswells 
The gold-fringed pillow, lightly prest. 
She sleeps, nor dreams, but ever dwells 
A perfect form in perfect rest.” 


Gazing upon this reclining figure one might almost deem that 
he had before him the Sleeping Beauty of fable, lying here while 
the centuries are slowly tolled away by the clock in the tower 
above, waiting for the coming of the Happy Prince whose kiss 
shall waken her to life and love. 

The maiden thus sleeping has been the theme of countless 
ballads. She is the original of that Maid Marian that has walked 
in glory through athousand romances. Her history has often 
been reproduced on the stage in dramas, with every variety of 
transformation consistent with the purity of her character; 
though no pen save that of Shakespeare himself could have done 
justice to her pathetic fate. 


That lady, thus commemorated in art, history, romance and 
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song, was Matilda, the daughter of that Robert Fitz-Walter, who 
with his good broadsword rode in the van of the army of the 
barons as it pursued the cowardly king along the line of his das- 
tardly retreat. She was the light of his house, the joy of his 
heart. Her hapless story is soon told. Just blooming into 
womanhood the fame of the wonderful beauty of Matilda Fitz- 
Walter was spread abroad in all the land; and so it came to the 
ears of the king, who caused her to be abducted by the ruffians 
whom he kept in his pay. As she rejected his advances, she 
was confined in the Tower in a room that is still shown, next 
the roof in the round turret standing on the northeast angle of 
the keep, where, after an imprisonment of a few months, she 
was secretly poisoned by order of the king. 

We may wonder how with so many misdeeds such a monster 
could have been permitted to live; but it seems quite probable 
that he was poisoned in the end; and besides, a king in those 
days, defended by guards, was also protected by influences that 
were overpowering in the minds of men. 

If we could ge back to the times when the Indian tribes 
roamed in these hills we should find that the chief and the medi- 
cine man were closely bound together by the ties of interest and 
sympathy. The alliance between ehurch and State in the days 
of John was natural, necessary, inevitable. The bishops declared 
that the king reigned by divine right, that he could do no wrong, 
that to cross him or resist him was not only a crime but a sacri- 
lege. When the king went to war it often happened that the 
bishop gathered his retainers and went along to swell the royal 
forces; and not unfrequently he gave the sanction of religion 
to some expedition of rapine and plunder. In return the king 
granted special privileges to ecclesiastics and to monasteries, so 
that the clergy had eome to own one-third of the lands of En- 
gland; and every day their domains and revenues increased. If 
the clergy condemned any one for heresy or other crime he was 
turned over to the secular arm, and was in a kindly and 
neighborly way imprisoned, tortured, hanged or burned, as his 
sentence might import. Though the king’s life might be far 
from virtuous, he assured his subjects that when the bishop said 
that the slightest lapse from virtue implied eternal torment un- 
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less relieved by ecclesiastical intervention, he only uttered a 
truth that admitted of no doubt, and which it would be impious 
and fatal to question. If this system had its defects it was per- 
haps the only one that had any chance of holding society to- 
gether; for it required all the terrors of this world and of the 
next, not to make men good, for that was beyond hope, but to 
keep them from lapsing into a state of total depravity. 

Never was a darker period in history. The light of humanity 
seemed to be going out forever. The social system was disor- 
ganized, disintegrating day by day. For several hundred years 
the world had been going buckward. During that time not a 
scientific or mechanical discovery had been made, not a new 
thought produced, or a book written that added to the intellect- 
ual treasures of mankind. Men had gone off on the wrong 
track, devoting the labors of generations to alchemy, to astrol- 
ogy, to dogmatic theology. The splendid literature of Greece 
and Rome had for the most part perished. The few books to 
be had were in manuscript, hard to read, costly in price; and 
outside of the clergy, many of whose members were utterly 
illiterate, it was a rare thing to find a man that could write his 
name. As for women, they made no pretense of such preter- 
natural acquirements. 

Blood and carnage, wars, public and private, were the order 
of the day. No books, no newspaper, no mails, nothing new in 
science or art, no theaters, concerts or operas, no household 
conveniences, no tolerable roads, or means of getting about 
with comfort; had it not been for the privilege of fighting and 
killing, ravaging lands and destroying homes, life would have 
been only a lethargy, death a rescue and a relief. 

Society, such as it was, was based on principles of universal 
robbery scientifically developed in that amazing piece of per- 
verted ingenuity called the feudal system; while outside the 
meshes of feudalism the irrepressible bandit plied his calling on 
every highway. The outlaw, Robin Hood, popularly supposed 
to be the Earl of Huntington, made his home in the Sherwood 
forest, more admired by the populace than any man in England. 
His surroundings were congenial ; and he died a natural death at the 
age of eighty-four, much beloved, but not universally lamented. 
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Every age has its own forms of insanity. Our own is perhaps 
not unendowed in that way; but that of John was prolific in 
variety. One universal delusion was that it was the duty of 
every man that had the means to go to the ends of the earth, 
and to kill as many Turks as possible, so as to rescue the Holy 
Sepulchre from the hands of the infidel. And thus a million or 
so of lives were sacrificed, and twice the number were reduced 
to penury, slavery and wretchedness. No period could be more 
materialistic than that of John; but here was Nature’s eternal 
but ineffectual protest against materialism, against the theory 
that man can live by bread alone. However oppressed and de- 
graded, men still clung to a higher ideal; and were content to 
embrace and caress an empty phantom, thanking God for that; 
and were ready to go off and fight for it, and die for it; and, 
trusting to some instinct that they could not fathom, they went 
on planting lilies in the slough of despond, and erecting the 
banner of hope at the gateway of the tomb. Their unselfish 
enthusiasm lent a certain dignity to their madness; but every- 
thing tended to the support of despotism, because the law is 
silent amidst arms. 

But finally the atrocities of John excited universal terror that 
precluded delay. From out the heterogeneous elements there 
arose a mighty purpose, not to destroy the government in one 
giant and iconoclastic effort, a remedy often tried, and always 
in vain; but to reform it, to readjust it on enduring founda- 
tions. 

The barons of England were turbulent, much given to quarrels 
and discord, but loyal, as the feudal tenures required them to 
be. Nothing but the iniquities of John, swollen beyond all en- 
durance, cemented their union and nerved their arms for the 
final struggle. 

Not that all of the barons were united. Some of them still 
adhered to John and to his evil fortunes; and at the head of 
these was the great Earl of Salisbury; but the enthusiasm that 
wins success found no rallying point in the ignoble person of the 
king. At that time the highest title of nobility in England was 
that of earl, and the word baron was used to denote all members 
of the nobility of whatever rank; but among those who entered 
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into the revolt against John were many men belonging to what 
we should now call themiddle class; men of lands and substance, 
and of influence; but having no titles in the peerage; men who 
more than made up for any loss sustained by reason of the dis- 
sent of a few of the barons. 

The reign of King John and the successful revolt against his 
tyranny present in a very striking way the perplexing interaction 
of good and evil. The most destructive thunderstorm serves to 
purify the air; and the rankest soil brings forth the most beauti- 
ful flowers to captivate the eye, and to enrich the winds with 
their perfume. Had John been a better or a wiser king, the 
revolution, delayed through centuries of suffering, must have 
broken forth at last with that devastating energy that smooths 
the way for the career of a Robespierre ora Danton. But enor- 
mous crimes awakened invention. The idea of binding the king 
by a formal contract, the king, ruling by divine right, the king, 
who was the fountain of honor, and who could do no wrong, 
daring in its novelty, was utterly at war with all the precedents 
of history, all of the traditions of our race. Unworthy kings 
might be dethroned or slain, to be followed by others as bad, or 
perhaps worse; but to bind the king and his heirs with a mere 
parchment assumpsit, was so like the drawing out of leviathan 
with a hook, or binding Samson with a packthread, that to many 
it must have seemed audacity degenerating into frenzy. This 
bold thought probably originated in the brain of Stephen Lang- 
ton, a name never to be mentioned without respect. 

Langton was an Englishman; but the time and place of his 
birth have baffled modern inquiry. He received his principal 
instruction at the University of Paris, where he became re- 
nowned for learning and ability; so much so that, though a 
foreigner, he was made Canon of Paris, Chancellor of the Uni- 
versity, and Dean of Rheims. 

In 1207 Langton was appointed Archbishop of Canterbury by 
Pope Innocent III., and proved to be a man of great firmness 
and intrepidity of mind. Profoundly scandalized by the crimes 
and indecencies of John, he resolved to curb the power that 
rendered such infamies possible. He found somewhere an old 
charter of Henry I., dated about 1100, conceding certain privi- 
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leges to his subjects; and of this he made good use, though it 
did not purport to bind the successors of that monarch, and 
hence had been generally forgotten. In the century and a half 
that had elapsed since the time of the Norman conquest, the 
Normans and the Saxons having become thoroughly fused into 
one body, there was a growing sentiment in favor of the resto- 
ration of the liberal and less oppressive laws of Edward the 
Confessor. 

A convocation of the peers and ecclesiastics having met in 
1214 in St. Paul’s, Archbishop Langton read the charter of 
Henry I., recounted some of the enormities of John’s recent 
conduct, telling them that if they were willing to support this 
charter their long lost liberties would be restored in all of their 
original purity of character; which, we are told, ‘‘ so animated 
the minds of all present that with the greatest sincerity and joy 
they swore in the archbishop’s presence that at the proper sea- 
son their deeds should avouch what they then declared; and 
that even unto death itself they would defend those liberties.’’ 
Langton promised his co-operation and assistance, and assured 
the barons that the covenant then made would reflect honor on 
their pames through successive generations. 

It will be remembered that on the 23d of March, 1207, all of 
England bad been placed under an interdict by the Pope, that 
Jobn was excommunicated by the same authority in November, 
1209, and that in 1213 the Pope issued a bull declaring John to 
be a traitor against God, solemnly deposing him from the realm, 
absolving all his subjects from their allegiance, and exhorting 
all Christian princes and peers to unite in dethroning an impious 
king, and in elevating another more worthy of the papal author- 
ity. The clergy had therefore special reasons for entering 
into a conspiracy against John. But the king perceiving the 
gathering cloud, made his submission to the Pope, conveyed to 
him and his successors forever the whole kingdoms of England 
and Ireland, receiving them back as the vassal of the Holy See ; 
upon which the Pope recalled his bulls against John, and sus- 
pended from office certain ecclesiastics who had disobeyed the 
king’s commands. 

Langton, far from being appeased by this reconciliation, pro- 
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tested against the concession of John, and continued in his first 
resolution; as did many of the clergy, encouraged by his ex- 
ample. On the twentieth of November, 1214, he met the 
barons at St. Edmund’s Bury, where a solemn oath was taken 
to preserve the liberties of England; and recourse to arms was 
resolved upon. Destitute of means for defraying the expense 
of a war, and deserted by most of his subjects, the king en- 
deavored to temporize. He would have been willing to take 
any number of oaths; but as he had already taken many, and 
had violated them without compunction, no one was willing to 
accept his most solemn pledges. 

As the barons advanced the king retreated from Oxford to 
London. His adversaries having opened communication with 
the inhabitants of that city, followed with a large army in the 
footsteps of John; the city gates were thrown open to them on 
the twenty-fourth of May, and the king hastened to shut him- 
self up in the Tower, whence, finding himself helpless in the 
midst of his subjects, he began negotiations with the barons, 
resulting in a promise to meet them at Runnymede on the fifth 
of June. 

The name Runnymede is derived from two Saxon words mean- 
ing Council Meadow, because in the old Saxon days it had been 
customary to hold the great councils there from time immemorial. 
It is an island in the Thames between the little village of 
Staines and Windsor, a meadow of one hundred and sixty acres, 
very level, and quite suitable for meetings such as were held 
there. No more rural or peaceful scene could be found than this 
spot where the greatest of all human issues was settled by an 
event more important than any battle that was ever lost or 
won. 

In preparation for this meeting the barons, by the aid of 
Archbishop Langton, had prepared certain articles containing a 
schedule of the liberties upon which they meant to insist; and 
these were substantially incorporated in the Great Charter which 
bears date June 15, 1215. The king had at first rejected the 
offered terms which he said would reduce him to slavery; but 
finally he succumbed. 

The charter was not signed either by the king or by the 
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barons; but was simply attested by the royal seal, as the custom 
was in those days; though fac similes of this document are now 
commonly sold showing the signatures of the king and of the 
barons, so as to render them more attractive to purchasers. 

For its better preservation it was executed in several dupli- 
cates; and these were deposited among the archives of various 
cathedrals. It mentions as being present Langton, Archbishop 
of Canterbury, primate of all England, and Cardinal of the 
Holy Roman Church, nine bishops, Master Pandulph, the 
Pope’s Subdeacon, Almeric, Master of the Knights Templar in 
England, several peers and a like number of commoners. 

Many of the abuses denounced by the Magna Charta have long 
ceased to he living issues; but every part of it is interesting as 
showing the evil customs that had grown up; though I only 
purpose to mention the more important features of that cele- 
brated instrument. 

The English church was to be free, and to have her whole 
rights and her liberties inviolable. What we should call the in- 
heritance tax, and the right to extraordinary aids were strictly 
limited. If the heir was a minor he was to be exempt from the 
inheritance tax; and the estates of minors were protected against 
unjust exactions. The city of London should have its ancient 
liberties and its free customs; and so all other cities, burghs, 
towns and ports. The courts were no longer to follow the per- 
son of the king; but were to be held in a certain place. Pun- 
ishments were to be proportioned to the offense. In the admin- 
istration of the estates of deceased persons relatives and friends 
should be preferred. Horses and carts should not be impressed 
without the consen: of the owner; and so of wood. Forfeitures 
for felonies should last only a year and a day. There should be 
only one standard of weights and measures. 

In those days if one was arrested on any charge, and put in 
prison, he was frequently left to languish there indefinitely, un- 
less he would pay liberally for an early trial. To put an end to 
this practice of blackmailing, the Magna Charta conthins this 
clause, the germ of the Habeas Corpus Act: ‘* Nothing in the 
future shall be given or taken for the writ of inquisition of life 
or limb; but it shall be given without charge, and not denied.’’ 
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As the bailiffs were an inferior order of judges very obsequ- 
ious to royal power, and much given to blackmailing, it was 
provided that no bailiff should cause any one to be arrested on 
his own simple affirmation, without credible witnesses produced 
for that purpose. 

All merchants should have safety and security in coming into 
England and going out of England, whether traveling by land or 
by water; to buy and sell without any unjust exactions, except 
in time of war; and even in time of war if English merchants 
were granted safety in the enemy’s country his merchants 
should be safe in England. And all persons should have the 


right to go out of the kingdom, and to return at will, except 


in war for some short space, and except prisoners and out- 
laws. 

The king was not to appoint any judicial officers ‘* excepting 
such as know the laws of the land, and are well disposed to 
observe them.”’ 

The king was to restore all lands unjustly seized, and to remit 
all fines unjustly imposed ; and if any dispute should arise on the 
subject it was to be decided by the council of peers. 

In the year 1215 no crusade in favor of woman’s rights had as _ 
yet been preached; but the ladies were not forgotten. 

In those days of continuous hard fighting there were always 
many widows in the land; and some of them were rich. Cer- 
tain astronomers think that the heat of the sun is kept up by 
showers of meteors that are always falling into it. In the reign 
of John rich widows were utilized in keeping up the revels of 
the court. In fact they were confiscated. Given a rich widow, 
she was commanded to marry one of the royal favorites, who 
was to divide the spoils with the king. When the king and the 
royal favorite had squandered the widow’s estate, and had broken 
her heart, and, having accomplished her via dolorosa, she was 
dead and buried in some spot of consecrated ground, the royal 
favorite was ready for another widow; and this law of supply 
and demand operated unspent. 

To remedy this evil the Great Charter provided that no widow 
should be compelled to marry while she was willing to live with- 
out a husband. 
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The charter farther provided as follows :— 
‘© A widow, after the death of her husband, shall immediately 
and without hindrance have her marriage and her inheritance; 

nor shall she give anything for her dower, or for her marriage, 
or for her inheritance which her husband and she held at the 
day of his death; and she may remain in her husband’s house 
forty days after his death, within which time her dower shall 
be assigned.”’ 

No officer was to take any corn or other goods without paying 
for them immediately. 

Courts of assize were to be held four times a year in each 
county. And then the Great Charter contains such a guaranty 
of personal liberty as had never been dreamed of before:— 

‘* No freeman shal] be seized or imprisoned, or dispossessed, 
or outlawed, or in any way destroyed; nor will we condemn 
him, or commit him to prison, except by the legal judgment of 
his peers, or by the laws of the land. To none will we sell, to 
none will we deny, to none will we delay right or justice.’’ 

Respecting this clause Sir Edward Coke says:— 

‘¢ As the gold-finer will not out of the dust, threads or shreds 
of gold let pass the least crumb, in respect of the excellency of 
the metal, so ought not the learned reader to pass any syllable 
of this law, in respect of the excellency of the matter.’’ 

Again he says that this clause is ‘* worthy to be written in 
letters of gold.”’ 

The Magna Charta was not merely a covenant between the 
king and the barons; but its light was reflected through the 
whole social system ; for at the close of it provision is made in 
these words :— 

‘* Also all these customs and liberties aforesaid, which we 
have granted to be held in our kingdom, for so much of it as 
belongs to us, all our subjects, as well clergy as laity, shall ob- 
serve towards their tenants as far as concerns them.”’ 

The chief infirmity of the charter of Henry I. was that it 
possessed no sanction, and could at any time be violated with 
impunity. But now for the first time in history we have a 
charter that provides remedies for its enforcement. The king 
declares: ‘* But since we have granted all these things aforesaid 
VOL. XXXV. 42 
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for God, and for the amendment of our kingdom, and for the 
better extinguishing the discord which has arisen between us and 
our barons, we being desirous that these things shall possess 
unshaken stability forever, give and grant to them the security 
underwritten.”’ 

The Charter then provides that the barons shall elect twenty- 
five representatives who are to judge as to the infringement of 
any of its covenants; and in case any breach is found, the king 
says: ** And they, the twenty-five barons, with the community 
of the whole land, shall distress and harass us by all the ways in 
which they are able; that is to say by the taking of our castles, 
lands and possessions, and by any other means in their power, 
until the excess shall have been redressed according to their 
verdict, saving harmless our person, and persons of our queen 
and children ; and when it hath been redressed they shall behave 
unto us as they have done before. And whoever of our land pleas- 
eth may swear that he will obey the commands of the aforesaid 
twenty-five barons in accomplishing all the things aforesaid, and 
that with them he will harass us to the utmost of his power; 
and we publicly and freely give leave to every one to swear who . 
is willing to swear ; and we will never forbid any to swear. But 
all those of our land who of themselves, and of their own ac- 
cord are unwilling to swear to the twenty-five barons to distress 
and harass us, together with them, we will compel them by our 
command to swear as aforesaid.”’ 

This was pretty strong language, since it gave to the barons 
the right of judging when the charter was infringed, and the 
remedy to be applied. But this was not all. The barons were 
to have the custody of the city and tower of London until the 
fifteenth of August then next ensuing, and until the charter 
should be carried into execution. 

It will be noticed that the king not only gave the barons power 
to distress and harass him in case of infraction in every way 
within their power, but commanded them to do so, and com- 
manded all his subjects to assist in the good work. This was 
done partly for the purpose of silencing the thunders of the 
church. When accused of sacrilege for having attacked the 
Lord’s anointed the barons hoped to be able to justify them- 
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selves by producing the king’s command. The twenty-five were 
du'y elected; but here they were met with an unexpected diffi- 
culty. John, who, though an unmitigated ruffian, was not 
wanting in cunning, had one trump card left. Having become 
a vassal of the See of Rome, he threw himself on the protection 
of the Pope, who responded on the sixteenth day of December, 
1215, by issuing a bull annuiling the Great Charter as having 
been obtained by duress, and excommunicating thirty-two of 
the insurgent barons, including, of course, the twenty-five who 
had been elected as guardians of the rights which it established. 
It was quite true that the Charter bad been obtained by duress; 
but as the Norman claim to the crown rested on no higher or 
better title than right by virtue of conquest, honors were easy. 
Besides, the doctrine of duress has no application to judgments 
resulting from the arbitrament of the sword. 

John, from his point of view, had no reason to be pleased with 
the outcome of the meeting at Runnymede. He was so infuri- 
ated that he resolved to consider the Charter as absolutely void. 
Old Hollinshed tells us that after he had sealed it ‘* he was right 
sorrowful in his heart, cursed the mother that bore him, the 
houre that he was borne, and the paps that gave him sucke, wish- 
ing that he had received death by violence of sword or knife, 
insteade of natural nourishment ; he whetted his teeth ; he did 
bite now on one staffe, and now on another as he walked; and 
oft broke the same in pieces when he had doone, and with such 
disordered behavior and furious gestures he uttered his greafe, 
in such sort that the noblemen very well perceived the inclina- 
tion of his inward affection concerning these things before the 
breaking up of the councell, and therefore sore lamented the 
state of the realm, guessing what would become of his impatience 
and displeasant taking of the matter.”’ 

It is often suid that governments are not made; but that they 
make themselves. The Magna Charta, the first germ of consti- 
tutional Jaw, the first step in the path of law reform, was not 
the product of academic or philosophic leisure; but it was a 
practical measure of relief against evils that had become intoler- 
able, a child of stern necessity; though subsequent experience 
has vindicated the unconscious wisdom that was born of despair. 
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John began to make war on his barons for the annulment of 
his charter soon after it was sealed, relying largely for success 
on the influence of the papal bull. Late in September of the 
next year he reduced the city of Lincoln, and distributed all the 
lands of the barons lying thereabout among his followers. He 
then marched toward Lyun where his supplies were deposited. 
Thence he moved towards Wisbeach. He and his army safely 
crossed the Wash, and then, looking back, he saw his whole 
train of baggage and provisions swept away by the rising tide. 
In this disaster he lost all of his money, jewels, regalia, his 
crown, and the great seal. In the direst distress he proceeded 
to the Cistercian Abbey at Swineshead, where he contracted some 
malady, of which he died on Wednesday, October 12, 1216, in 
the forty-ninth year of his age, after a reign of seventeen years, 
seven months and ten days. It is reported by some of the 
chroniclers that he was poisoned by a monk, who wished to rid 
the world of such a monster. According to others he died from 
an act of gluttony; and the evidence on this point seems to be 
pretty well balanced. 

As I have mentioned the cathedral at Worcester, and shall 
have to mention it again presently, and as I am speaking to an 
audience of lawyers, I cannot refrain from saying that there also 
lies our old friend Littleton, whom we know mostly through the 
writings of Coke. Perhaps a new edition of his works, in their 
old Norman French, would not sell quite so extensively as some 
of our modern novels ; yet he did a good work in his day. Death 
makes strange bedfellows. Here lies the old hard-working law- 
yer, who first sought to explore in athorough manner the occult 
mysteries of the feudal tenures, within a few paces of the last 
resting-place of the king who by his crimes laid the axe to the 
root of the feudal systemin England. Littleton ceased from his 
labors and entered upon his rest in 1481. 

The tomb of John is the earliest royal monument ornamented 
with an effigy erected in England. It bears no inscription; but - 
in another part of the cathedral is an old epitaph carved on a 
slab in the pavement, without name or date, marking the last 
resting-place of some person unknown, whom ‘ disaster followed 
fast and fdllowed faster,’’ and consisting of the single word 
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Miserrimus. Surely if epitaphs were negotiable or interchange- 
able King John could have had no better epitaph than this; for 
few men have had lives more wretched, more unloved. David 
Hume, one of the ablest apologists of royalty, has left behind 
him this picture of John :— 

*¢ The character of this prince is nothing but a complication of 
vices, equally mean and odious, ruinous to himself, and destruc- 
tive to his. people. Cowardice, inactivity, folly, levity, licen- 
tiousnese, treachery, ingratitude, tyranny and cruelty; all these 
qualities appear too evidently in the several incidents of his life 
to give us room to suspect that the disagreeable picture has 
been in any wise overcharged by the prejudice of the ancient 
historians,”’ 

When Nero died, loaded down with universal execration, some 
one came in the night time, and sprinkled flowers on his grave. 
By some kindly deed he had attached to him some not ungrate- 
ful heart. Of John, alive or dead, we have no such reminis- 
cence; but in lieu thereof the assertion of his chronicler, who, 
in speaking of his death, tells us that ‘* Hell felt itself defiled by 
the presence of John.”’ 

During the reign of the feeble son and successor of John, 
King Henry III., the Great Charter was confirmed in 1216, 1224, 
1236 and 1253. In 1264 the commons were summoned to 
Parliament. Thus in less than half a century the Magna 
Charta brought about a complete revolution, and England en- 
tered upon a new career. The Charter revived hope in human 
destiny at a time when hope seemed to be expiring in universal 
gloom. 

Of the several duplicates of the Charter deposited in the 
different cathedrals, that which is to be seen in the cathedral of 
Lincoln is said to be in the best state of preservation. Two of 
them are to be found in the British Museum. One of them was 
badly scorched by the fire that occurred at Westminster on the 
twenty-third day of October, 1731, which destroyed the building 
containing the Cottonian and Royal Libraries. It is a curious 
circumstance that that part of this copy which remains most 
legible, and which is indeed perfectly legible, is that portion that 
guarantees personal liberty and trial by jury, compared by Coke 
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to the gold of the refiner. According to an account that we 
have, Sir Robert Cotton discovered this copy of the Charter at 
his tailor’s just as he was about to cut it up for a pattern, and 
bought it for a trifle. 

Of all the triumphs of light over darkness the Magna Charta 
stands conspicuous. In this heterogeneous world few are the 
great triumphs that are not stained with blood, and that do not 
bring in their train some kind of disappointment or disaster. 
But the revolution inaugurated by the Magna Charta was the 
greatest and the most peaceful that has ever been known. No 
revolutionary tribunal was established in Westminster Hall, 
no guillotine erected at Charing Cross. The Tower was not de- 
stroyed by a howling mob, intent on murder, to fix the date of 
an anniversary for national rejoicing. The school for kings en- 
dowed at Runnymede has been perpetuated; it represents the 
law, and is only terrible for the enemies of liberty. 

Strange thoughts come to one that looks at the ancient Char 
ter in the British Museum. Shakespeare puts into the mouth 
of Jack Cade these words : — 
Ts not this a lamentable thing, 

That of the skin of an innocent lamb should be made parchment; 
That parchment being scribbled o’er, should undo a man?” 

So this parchment on which the Great Charter is written is 
the skin of an innocent lamb that once bleated in the English 
fields, which, being scribbled o’er with words of magical import, 
written in a language long since dead, while it brought the heads 
of Laud and Strafford and Charles to the block, has given life 
and hope to the oppressed, has opened the prison door for the 
persecuted and the friendless, and shall do so again for all genera- 
tions, world without end. What a strange potency in this little 
sheet of parchment. A breath of wind might blow it away. 
But the head of the church on earth had invoked the wrath of 
heaven upon it, kings had renounced it, physical fire had charred 
it, and in the irony of fate a pair of tailor’s shears had threat- 
ened it; and yet here it remains, powerful and indestructible as 
ever, announcing its deathless and indelible message, speaking 
from eternity to eternity. This little sheet of shriveled parch- 
ment has revolutionized the history of the world. Without it 
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the growth of England and the political existence of America 
would never have been. 

If we confine our attention to England alone how great has 
been the change. Standing to-day on the battlements of the 
Norman Keep at Windsor one sees unrolled before him a rural 
landscape of wide extent, whose quiet beauty is not surpassed 
the whole world over. The castle, gray with age, is the most 
imposing relic of the feudal time; the home of the English sov- 
ereigns for eight hundred years. Its massive bastions and 
towers produce an impression of strength, reminding us that 
here for ages the principle of monarchy has symbolized itself in 
enduring stone. But the prison beneath, where Lady Bramber 
and her son were starved to death, where a Scottish king and 
others pined in captivity in the ages gone by, is tenantless; and 
all around on the open lawns, the green grass, the unfolding 
flowers, the waving trees, the clinging vines, the absence of mil- 
itary signs and emblems, declare that if this is the home of roy- 
alty it is the home of a royalty that is no longer an object of 
dread and terror, but a royalty which, however high, is peace- 
fully sheltered under the wing of the law. As the eye wanders 
where the gleaming river cleaves its emerald banks, two villages 
are seen near together, some miles away. These are the villages 
of Egham and Staines. Between Staines and Windsor the silver 
current of the river is seen to divide so as to inclose a small 
island, a gem set in its rim of shining waters. On the island 
a cottage from which a column of white smoke curls upward in 
the sunshine above a clump of trees. Well may the eye rest on 
that vision with a sense of pride and rapture; for there the 
greatest victory of al] time was won; anda glory hovers over 
that field that never shone even on Marathon; for that island is 
Magna Charta Island and the valley is the valley of Runnymede. 
Peaceful as it seems to-day, it was there that the embattled 
barons marshaled their hosts, and held King John at bay. 

The long series of councils held at Runnymede, known now 
only by vague tradition, was closed when the barons dispersed. 
They had builded better than they knew; and humanity had 
been baptized into a higher life. Kings and priests might say 
what they please about the Great Charter; but, being once 
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sealed, it entered on an independent existence of its own. The 
mighty words once spoken could never be recalled. Henceforth 
the Charter was a part of man’s inalienable inheritance. Gen- 
erations would come and go, but the work of the barons was 
like the Bass Rock, around which the northern seas may rage 
and break in vain. The indispensable doctrine of personal 
liberty came into the world like Minerva full armed from the 
brain of Jupiter. The very phrases of the Great Charter re- 
main our watchwords yet. Itis not only in England and its vast 
possessions, and in America that its stimulating influence has 
been felt. Other nations have kindled their torches at this great 
beacon light. It has built up many things of priceless value, 
and has destroyed many things that needed to be destroyed. It 
was the clarion blast that announced, though afar off, the decay 
and death of the feudal system, the coming of a new order of 
things, when the shackles should fall from serf and retainer, 
when the people should appear on the scene of action, and take 
charge of the helm of state; and when the proudest claim of 
baron or king should be subordinate to the majesty of the law. 
It foretold the day when liberty shall be the birthright of every 
child that is born, and when every man and woman shall have 
the right to worship God according to the dictates of conscience. 
It inaugurated freedom of speech, and that reign of free insti- 
tutions which, transplanted to all parts of the globe, have proved 
to be equally well suited to every zone, and to every climate. 

These principles of the Magna Charta have been as the laws 
of nature, endowed withthe inherent attribute of self-vindication. 
James I., reviving the theory of John that the subject holds life, 
liberty and property as a mendicant on royal favor, left this doc- 
trine as a precious heritage to his son, who in a vain effort to 
apply the principles thus inculcated, lost his crown, his throne 
and his life. James II. sought to restore the vassalage of his 
subjects; he found in Jeffreys an agent that would have delighted 
the heart of John; but the judge died in prison, and James died 
a fugitive and an exile, fed by the hand of charity. George III. 
laid his interdict on the liberties of the New World; the British 
empire was dismembered ; and the king died ‘‘ a driveller anda 
show.’’ 
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And this thought takes us back once more to the old cathedral 
at Worcester. On the third day of September, 1651, a young 
man, self-absorbed and anxious in demeanor, accompanied by 
two or three attendants, entered this building, and, sweeping by 
the tomb of John, he hastily ascended to the tower above. This 
was Prince Charles, afterwards Charles II. From the summit 
of the tower he beheld the troops of Cromwell crossing the river 
on a bridge of boats; and it was not long before the tower 
seemed to reel with the reverberation of the opposing artillery. 
And then he beheld a few hours later the irresistible Puritans 
driving the Royalists on their last retreat through the lanes and 
the streets of the city. Descending from his lofty perch he 
endeavored to rally them; but in vain. Under the shadow of 
the cathedral where his unworthy ancestor had been sleeping for 
centuries, seeing that the die was cast, he exclaimed, ‘‘ I would 
rather that you would shoot me than to let me live to see the 
sad consequences of this day.’’ He was at last to be King of 
England, not by right of conquest, but only with the consent of 
her people, with not a single word of the Great Charter effaced. 

The barons did not content themselves with a mere announce- 
ment of legal formulas. Their supervisory council of twenty- 
five men was intended for temporary emergencies; but as if by 
inspiration they decreed the perpetuity and inviolability of trial 
by jury, trusting in the natural instinct of self-preservation in 
the popular mind as the best and most effectual guaranty of 
liberty. 

Freedom of speech and freedom of action are so closely allied 
that when one is stricken down the other cannot long survive. 
The last effort to inflict an immedicable wound on the Magna 
Charta was in the early part of the last century, when it was 
sought to paralyze the functions of the jury in libel cases by 
withholding from it the moet material question to be considered ; 
and Lord Ellenborough was commissioned to carry out the 
scheme, which he entered upon with great spirit and resolution. 
When Horne Tooke was brought before him charged with libel 
the accused took high ground, saying to the jury: — 

‘* There are three efficient parties engaged in this trial — you, 
gentlemen of the jury, the public prosecutor, and myself; and I 
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make no doubt that we shall bring it toa satisfactory conclusion. 
As for the judge and crier, they are here to preserve order. We 
pay them handsomely for their attendance; and in their sphere 
they are of some use; but they are hired as assistants only. 
They are not, and never were, intended to be controllers of your 
conduct.”’ 

The judge, in order to obtain a conviction, cajoled and brow- 
beat counsel, witnesses, prisoners and jurors by turns; but all 
in vain. The prosecution failed as that of the Seven Bishops 
had failed in the reign of James II., and the public acclaim in all 
the streets announced the popular rejoicing. 

Bishop Turner accompanied Lord Ellenborough home in his 
carriage that evening, the twenty-first day of December, 1817. 
In order that it might appear that he did not fee] any mortifica- 
tion on account of his own defeat, and that of the ministry, the 
judge, with an air of indifference for the hilarity of the passing 
throngs, stopped his carriage in the Strand to buy six red her- 
rings. But six red herrings are a poor consolation for wounded 
pride and a troubled soul. Lord Ellenborough could not again 
look in the face the people whose liberties he had vainly attacked. 
The sounds of the ensuing Christmas rejoicings fell discordant 
on his ears. In the street, in the forum, in the lecture room, 
in the pulpit, in the press, freedom of speech remained unim- 
paired. Lord Ellenborough sent in his resignation, and not long 
afterwards died of vexation and chagrin. 

The Great Charter was again victorious. Priests and kings, 
ministers and judges, had conspired against it without success. 
They might as well have tried to roll the world back to primeval 
chaos. Lord Coke tells us that before his time the Magna 
Charta ‘‘ had been confirmed, established and commanded to be 
put in force by no less than thirty-two several acts of Parlia- 
ment;’’ and up to this day no one has ever proposed to repeal 
a single one of its provisions. 

In speaking of the Great Charter Mr. Hallam says: — 

‘¢ The constitution of England has indeed no single date from 
which its duration may be reckoned. The institutions of posi- 
tive law, the far more important changes which time has wrought 
in the order of society during six hundred years subsequent to 
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the Great Charter, have undoubtedly lessened its direct applica- 
tion to our present circumstances. But it is still the keystone 
of English liberty. All that has since been obtained is little 
- more than confirmation or commentary; and if every subsequent - 
law were to be swept away, there would still remain the bold 
features that distinguish a free from a despotic monarchy.”’ 

In the House of Lords on the ninth day of January, 1770, 
the great Earl of Chatham, in speaking of the barons, said: — 

‘* My lords, I think that history has not done justice to their 
conduct when they obtained from their sovereign that great 
acknowledgment of natural rights contained in Magna Charta. 
They did not say these are the rights of the great barons, or 
these are the rights of the great prelates. No, my lords, they 
said in the simple Latin of the time Nutius Liser Homo, and 
provided as carefully for the meanest subject as for the greatest. 
These are uncouth words, and sound but poorly in the ears of : 
scholars ; neither are they addressed to the criticism of scholars ; 
but to the hearts of freemen. These three words, Nuttus Liner 
Homo, have a meaning which interests us all; they deserve to 
be remembered ; they ¢userve to be inculcated in our minds; 
they are worth all the classics.”’ 

William Pitt, in 1782, in speaking of the ill-advised and dis- 
astrous war of Great Britain against the American colonies, ' 
referring to the Magna Charta, said that ‘every free State to ; 
maintain its liberty and the vigor of its constitution must fre- | 
quently be brought back to its original principles.’’ The Great ‘| 
Charter remains our exemplar yet. 

No one can sum up the debt that we owe to the Magna Charta, ! 
the one great product of the Middle Ages. We look back with 3 
feelings of aversion and pity to that dark and troubled period; : 
to its insane crusades, to its fanatical intolerance, to its pedantic | 
and barren literature, to its scholastic disputes, to its cruelty, ‘ 
rapine and bloodshed. But the genius that presides over human ! 
destiny never sleeps; and it was precisely in that most sterile 
and unpromising age that the groundwork was laid for all that 
is valuable in modern civilization. As an unborn forest sleeps t 
unconsciously in an acorn cup, all the creations and all the poten- q 
tialities of that civilization lay enfolded in the guaranty of 
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personal liberty and of the supremacy of the law that was 
secured at Runnymede. The various bills and petitions of right, 
and the Habeas Corpus Act, while they have given new sanc- 
tions to liberty, are but echoes of the Great Charter; and our 
Declaration of Independence is but the Magna Charta writ large, 
and expanded to meet the wants of a new generation of free- 
men, fighting the battle of life beneath other skies. 

‘* Worth all the classics!’’ Yes, the classics that have sur- 
vived, and the classics that have perished. Dear as might be to 
us the lost books of Livy, whose pictured page is torn just 
where its highest interest begins, or even some song of Homer, 
which, now lost in space, shall charm the ear and bewitch the 
human heart no more, we could not exchange for them a single 
word of those uncouth but grand old sentences, which, having 
taken the wings of the morning, have incorporated themselves with 
almost every system of laws in Christendom, and which still ring 
out in our American Constitutions with a sound like that of the 
trampling of armed men, marching confidently up to battle; 
words which for ages have stayed the hand of tyranny, and which 
have extended their protection over the infant sleeping in its 
cradle, over the lonely, the desolate, the sorrowful and the 
oppressed. Uttered by unwilling lips, and believed by the 
wretch from whom it was extorted that it had scarcely an hour 
to live, the Magna Charta marks an epoch in the annals of man- 
kind. It began a revolution that has never gone backward for 
a single moment ; and was the precursor of that civilization the 
dawn of which our eyes have looked upon with joy and pride, 
and whose full meridian splendor can be foreseen by God alone. 
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A recent number of the AmertcaN Law Review’ contains an 
exposition of what is alleged to be ‘* The Latest Phase of the 
Original Package Doctrine.’’ The article referred to not only 
endeavors to show that the ‘‘ original package ’’ doctrine is a 
‘useless and bothersome legal heresy,’’ a fiction,’”’ ‘* which 
has no place under the Constitution,’’ and ‘‘ a house of cards 
built upon a dictum,”’ but that the Supreme Court of the United 
States, in the recent case of Austin v. Tennessee,’ ‘* gave it a 
stab that must prove fatal.’’ 

It will be the purpose of this paper to show that the so-called 
original package doctrine, properly understood, is neither use- 
less nor bothersome, that it is neither a legal heresy nor a 
fiction, that it has a place under the Constitution, and that it con- 
tinues to exist notwithstanding the decision of Austin v. Tennessee. 
It will also be attempted to show that the original package doc- 
trine is not, as seems to be supposed, an independent and dis- 
. tinct principle of constitutional law, but that it is a mere limita- 
tion or qualification upon the broader constitutional principle 
that the power which resides in Congress to regulate interstate 
commerce, includes the power to regulate the sale of articles 
shipped from one State to another, after they have arrived at 
their destination. A consideration of the doctrine, in the light 
of its underlying principle, and the cases by which it is estab- 
lished, will render this apparent. 

In Gibbons v. Ogden,® it was decided that in the exercise of 
its constitutional right to regulate commerce, the power of Con- 
gress was not limited by the external boundary of any State, 
but that such power might properly be exercised at any point, 
within any State, where a proper case for its exercise was pre- 
sented. The correctness of the above ruling has never been 
seriously questioned, and it may now be regarded almost as a 


1 35 Amer. Law Rev. 364. 2179 U.S. 343. 3 9 Wheat. 1. 
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part of the Constitution itself. The only question has been as 
to the applicability of the principle to the facts of particular 
cases as they have arisen. Counsel and judges have differed 
widely in opinion, as to whether, under particular circumstances, 
the power to regulate commerce within State lines properly per- 
tained to Congress, or to the legislature of a particular State. 
Questions of this nature have involved the determination of the 
precise line of boundary between State and Federal power, and 
have usually turned upon the distinction between commerce 
purely local, and commerce interstate in character: 

Several principles may be said to have been established by 
the decisions of the United States Supreme Court, with refer- 
ence to the extent to which the power of Congress follows an 
interstate shipment of goods, after such goods have passed the 
boundaries of the State to which they are consigned. The first 
of these rules is that the commercial power of the Federal gov- 
ernment, in respect to interstate shipments, ‘* continues until 
the commodity has ceased to be the subject of discriminating 
legislation by reason of its foreign character.’’ No State has 
the power to enforce any commercial regulation which unfavor- 
ably discriminates against the products of other States, and in 
favor of the products of the State making the regulation.' 

A second rule is that the Federal power over interstate com- 
merce includes the power to regulate the interstate shipment of 
particular commodities, and further, that the power to regulate 
interstate shipment includes the power to regulate the sale of the 
commodities shipped, at the point of their destination. 

A third rule may be stated, as having a material bearing in 
this connection, as follows: The regulation of interstate ship- 
ments, and the sale of the commodities shipped, is a matter of 
national concern, and should be governed by a uniform system 
of regulation throughout the United States. Hence the Federal 
power of regulation over interstate shipments and sales is 
exclusive, and the absence of Congressional legislation on the 


1 The following cases illustrate this Webber v. Virginia, 103 U. S. 344; 
principle: Walton v. Missouri, 91 U. Walling v. Michigan, 116 U. 8. 466; 
8. 275; Cook v. Pennsylvania, 97 U.S. Ward v. Maryland, 12 Wall. 418; 
566; Guy v. Baltimore, 100 U. S. 434; Voight v. Wright, 141 U. S. 62. 
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subject is tantamount to a declaration that such shipments and 
sales shall remain free and unrestricted. 

The second rule above stated is of primary importance in con- 
nection with the subject of this paper, as it is the parent rule 
from which the * original package doctrine ’’ is the legitimate 
judicial offspring. It will be shown, however, that the rule 
which has been given is not synonymous with the original pack- 
age doctrine ; — the latter being a mere qualification or restriction 
of the former. This will be clear from an examination of the 
rule itself, in the light of its origin, its underlying principle, and 
the authorities by which it is established. 

The birthplace of the doctrine that the power to regulate inter- 
state shipments includes the power to regulate the sale of the 
goods shipped, is the case of Brown v. Maryland,' decided by 
Chief Justice Marshall. In that case, the State of Maryland 
attempted to levy a tax upon the occupation of selling goods 
which were imported from foreign countries. The law imposing 
such tax was held to be void, for two reasons: first, because it 
was, in effect, a State tax upon imports, which is expressly for- 
bidden by the Constitution; second, that it was an interference 
with the power of the Federal government to regulate commerce 
with foreign nations. Under the second ruling, it was distinctly 
adjudicated that the power to regulate the importation of goods 
from foreign countries included the power to authorize the sale 
of such goods after importation, and when such sale was author- 
ized by the Federal government, any attempted interference by 
the particular States would be unconstitutional andvoid. In dis- 
cussing this phase of the question, after citing Gibbons v. Ogden? 
to the effect that the power of Congress to regulate interstate 
commerce extended to the interior of every State in the Union, 
Chief Justice Marshall said: — 


If this power reaches the interior of a State, and may be there exercised, 
it must be capable of authorizing the sale of those articles which it introduces. 
Commerce is intercourse; one of its most ordinary ingredients is traffic. It is 
inconceivable that the power to authorize this traffic, when given in the most 
comprehensive terms with the intent that its efficacy should be complete, should 
cease at the point when its continuance is indispensable to its value. To what 


1 12 Wheat. 419. 2 9 Wheat. 1. 
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purpose should the power to allow importation be given, unaccompanied 
with the power to authorize a sale of the thing imported. Sale is the object of 
importation, and is an essential ingredient of that intercourse, of which im- 
portation constitutes a part. It is as essential an ingredient, as indispensable 
to the existence of the entire thing, then, as importation itself. It must be 
considered as a component part of the power to regulate commerce. Congress 
has a right, not only to authorize importation, but to authorize the importer 
to sell. 


And referring to the above principles, it was further said : — 


It may be proper to add, that we suppose the principles laid down in this 
case, to apply equally to importations from a sister State. - 


It is particularly to be observed that the above principles were 
advanced without suggesting any limitation upon the power of 
Congress to regulate the sale of imported articles. The substantial 
and, in fact, the only proposition decided with reference to the 
power of Congress over foreign commerce, was that the power 
to regulate importation included the power to authorize a sale 
after importation. The Chief Justice added that the court sup- 
posed the same principle to be applicable to articles shipped be- 
tween the several States. This observation, although perhaps a 
dictum, was unquestionably correct, as the power over foreign 
and interstate commerce is given to Congress in the same lan- 
guage, and it has already practically been decided that Congress 
has the same power over the latter asthe former.’ It is further- 
more to be observed that what was said in Brown v. Maryland, 
concerning original packages, was in connection with the court’s 
ruling that the Maryland statute was void as imposing a tax 
upon imports. The subject of original packages was not men- 
tioned in connection with the power of Congress to regulate the 
sale of articles imported from foreign countries, or shipped from 
one State to another. The former phase of the subject will be 
considered in another connection. 

The question as to whether the right to regulate interstate 
shipments includes the right to regulate the sale of the articles 
shipped, was next considered in the License cases.? One of 
these cases ® involved the validity of a State law which prohibited 


1 Gibbons v. Ogden, 9 Wheat. 194. % Pierce v. New Hampsbire. 
2 6 How. 504. 
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the sale of distilled spirits, in any quantity, without a license 
from the selectmen of the town where such sale was to be made. 
Pierce, who lived in New Hampshire, bought a cask of gin in 
Boston, brought it to Dover, and sold it in the original cask 
without a license. It was held that the law was valid, and a 
judgment of conviction against Pierce was affirmed. The dif- 
ferent judges, however, advanced different reasons for their con- 
clusions. Chief Justice Taney was of the opinion that the 
‘power of Congress to regulate interstate shipment includes the 
power to authorize a sale after shipment, but he concluded that 
in the absence of an express act of Congress authorizing such 
sale, a State regulation upon the subject would be open to no 
constitutional objection. This view of the subject was shared 
by Mr. Justice Nelson and Mr. Justice Catron. Upon the other 
hand, it was maintained by a part of the court that the Federal 
power over interstate commerce ended with the shipment, and 
did not extend at all to the sale of the articles shipped. So 
that as the result of the License cases, the doctrine under con- 
sideration was left in considerable doubt and confusion. 

The doctrine, however, was restored to its original and correct 
basis in Leisy v. Hardin.’ In that case it appeared that a State 
law prohibited, absolutely, the sale of any intoxicating liquors 
in Iowa. Liquor which had been shipped from Illinois was 
sold in Iowa by an agent of an Illinois firm, in the original 
barrels and kegs in which it had been shipped. The law made 
no discrimination in favor of Iowa products, but forbade ab- 
solutely the sale of all intoxicating liquors in Iowa. The statute 
was held to be ineffective to prevent the sale of liquor made 
under the circumstances above indicated. 

It was practically assumed as fundamental in Leisy v. Har- 
din that the power of Congress to regulate interstate shipment 
includes the power to regulate sale after shipment. As a matter 
of fact this principle was not squarely denied even in the dis- 
senting opinion. The question which was principally discussed, 
both by the majority and minority, was whether a State regula- 
tion of this character was valid in the absence of positive Con- 


1 135 U. S. 100. 
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| 

q 
| 
q 


674 35 AMERICAN LAW REVIEW. 


gressional action, or whether the silence of Congress upon the 
subject was equivalent to a declaration that sale, as well as ship- 
ment, should remain free and unrestricted. The latter view was 
taken by the majority, overruling Pierce v. New Hampshire, one 
of the License cases. The dissent was almost entirely with 
reference to this phase of the case. 

Leisy v. Hardin was subsequently followed in Schollenberger 
v. Pennsylvania,’ where it was held that a State law prohibiting 
the sale of oleomargarine was void as to oleomargarine shipped 
from another State, and sold at retail, in original packages of 
ten pounds each, by the agent of the importer. The proposi- 
tions were distinctly reaffirmed that the power to regulate inter- 
state shipment included the power to regulate sale after shipment, 
and that the absence of any positive Congressional regulation 
upon the subject was tantamount to a declaration that such sales 
should remain unrestricted. 

The two cases last cited fully establish the principles asserted 
by Chief Justice Marshall in Brown v. Maryland, — namely that 
the power of Congress to regulate foreign commerce includes the 
power to authorize the sale of imported articles, and that this 
same principle is applicable to shipments of commodities be- 
tween the several States. Nor are any of the subsequent deci- 
sions of the Supreme Court in any respect inconsistent with the 
principle stated. It will be remembered that in Brown v. Mary- 
land, the legislative enactment in question was held to be 
repugnant to two clauses of the Constitution, — first the clause 
forbidding the States to lay duties on imports, and second, the 
commerce clause. The observation of the Chief Justice, to the 
effect that he supposed the principles laid down to be equally 
applicable to shipments between the several States, was made in 
connection with his discussion of the commerce clause, and not 
in connection with his discussion of the import clause. So that 
it was entirely unnecessary to overrule anything which had been 
said in Brown v. Maryland, in order to decide that the constitu- 
tional provision which prohibits the States from laying any duty 
on imports does not apply to articles shipped from one State to 
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another. This ruling was made in Woodruff v. Parham,’ where it 
was held that an ordinance of the city of Mobile, which imposed a 
tax upon the sale of goods by auction, could constitutionally be 
made to apply to commodities shipped from another State, and 
sold at auction in the original packages in which they were shipped. 
Upon the same day that the above opinion was rendered, the 
Supreme Court decided Hinson v. Lott,? where it was held that 
a State could constitutionally impose a tax upon all liquors brought 
within its boundaries for sale, where a similar tax was imposed 
upon liquors manufactured within the State itself. Such an actisa 
mere exercise of the taxing power, and is nota regulation of com- 
merce atall. Upon thesame principle, it was subsequently decided 
that a State, under its general laws of taxation, could collect 
taxes upon property which had arrived within it borders from 
another State, and which was there being held and offered for 
sale, and this, notwithstanding the fact that such property was 
subsequently sold for exportation.* This latter ruling was sub- 
sequently followed in Pittsburg &c. Co. v. Bates.‘ All of these 
cases proceed upon the theory that a general non-discriminating 
tax law is not a regulation of commerce at all, and hence cannot 
conflict with the constitutional provision which grants power to 
Congress to regulate interstate commerce. Admitting, however, 
that a State may levy a general tax which will apply to articles 
brought in from other States, it does not follow that such articles 
have passed, for all purposes, from Federal to State control. 
Such was not the effect of the cases above cited. It was ex- 
pressly stated in these cases that could such tax be regarded as 
a regulation of commerce, it would be void, and it was even 
intimated in the last case cited that Congress might have the 
power to remove such commodities from the power of State 
taxation altogether. Whether this be true or not, it seems very 
clear that in respect to articles shipped from one State to an- 
other, the State power of taxation is perfectly consistent with 
the Federal power to regulate their sale. The cases last cited 
are not therefore at variance with Brown v. Maryland, Leisy v. 
Hardin and Schollenberger v. Pennsylvania. 


1 8 Wall. 123. 8 Brown v. Houston, 114 U. S. 622. 
2 8 Wall. 148. 4 156 U. S. 577. 
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Having determined that the Federal power of regulation over 
interstate shipments carries with it the power to regulate the 
sale of the goods shipped, we may now consider the nature of 
the limitations subject to which this latter power may be exer- 
cised. For, from the very nature of things, itis manifest that 
such power cannot be exercised indefinitely, and without any 
limitations whatever. Goods shipped from one State to 
another may be sold many times, they may be so commingled 
with local products that they cannot be identified as interstate 
shipments at all, they may be made into entirely distinct com- 
modities, as lumber into furniture, wheat into flour, or corn into 
whisky. It is manifest that the Federal power of regulation 
could not follow an interstate shipment of goods through all of 
these various sales, uses and transmutations. There is a line 
where interstate commerce ceases, and local commerce begins, 
and this line, when determined, must mark the precise boundary 
between State and Federal power. 

Where, then, is the boundary line between State and Federal 
power in respect to commodities shipped from one State to 
another, and offered in the latter State for sale? We have seen 
that the Federal power to regulate the shipment includes the 
power to authorize the sale of the article shipped. When, then, 
does ,this power cease? Certainly, not until such article has 
either been sold (when the Federal power of regulation ceases 
altogether ),' or until it has been so incorporated with the 
mass of property in the State that it may be said to have 
lost its distinctive character as an interstate shipment. The 
question then arises, under what circumstances can it be 
said that such distinctive character has been lost? If Indiana 
corn is made into Kentucky whisky, it is perfectly clear that the 
Federal power to regulate the shipment of the corn does not 
include the power to authorize the sale of the whisky. Other 
cases, however, may be™considerably more difficult of solution. 

It is with reference to the subject now under consideration, 
that the original package doctrine has been formulated. Under 
this doctrine, it is held that where goods are shipped from one 
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State to another, in particular packages, and where, after reach- 
ing their destination, such packages are opened, and the goods 
are removed, such goods will be held to have become incorpo- 
rated with the general mass of property in the State, and to have 
lost their distinctive character as an interstate shipment. It 
follows that any subsequent sale of such goods will constitute 
local commerce, and not interstate commerce. Over such sub- 
sequent sales, therefore, Congress has no control by virtue of 
the commerce clause of the Federal Constitution. 

The history and development of the foregoing doctrine is 
peculiar and interesting. Its earliest intimation, as well as its 
ultimate establishment, was with reference to the constitutional 
provision which prohibits State duties on imports, and not with 
reference to the commerce clause at all. It will be remembered 
that Brown v. Maryland,' was decided on two grounds, one of 
which was that the State law in question levied a duty on imports. 


In discussing this phase of the question, Chief Justice Marshall 
said: — 


The constitutional prohibition on the States to lay a duty on imports — 


a prohibition which a vast majority of them must feel an interest in preserv- 
ing — may certainly come in conflict with their acknowledged power to tax 
persons and property within their territory. The power, and the restriction on 
it, though quite distinguishable when they do not approach each other, may 
yet, like the intervening colors between white and black, approach so nearly as 
to perplex the understanding, as colors perplex the vision in marking the dis- 
tinction between them. Yet the distinction exists, and must be marked as the 
cases arise. Till they do arise, it might be premature to state any rule as 
being universal in its application. It is sufficient for the present to say, gen- 
erally, that when the importer has so acted upon the thing imported that it has 
become incorporated and mixed up with the mass of property in the country, 
it has, perhaps, lost its distinctive character as an import, and has become sub- 
ject to the taxing power of the State; but while remaining the property of the 
importer, in his warehouse, in the original form or package in which it was 
imported, a tax upon it is too plainly a duty on imports to escape the prohibi- 
tion{in the Constitution. 


The above language contains the germ of the original pack- 
age-doctrine, and this in the form of the vaguest intimation or 
suggestion. The effect of the opening of an original package 
was not before the court, and was not directly considered. 
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Nor was there any mention of original packages in connection 
with that part of the opinion relating to foreign or interstate 
commerce. These considerations show that the original package 
doctrine, properly understood, is a limitation upon, and is not a 
part of the doctrine that the right to regulate foreign and inter- 
state shipment includes the right to regulate sale. 

The cases of Leisy v. Hardin! and Schollenberger v. Penn- 

-sylvania,? actually involved original packages of goods which 
had been shipped from one State to another. There was no 
question before the court in either of these cases, as to the 
effect of the opening of an original package, und the removal of 
its contents. In Leisy v. Hardin, however, the court referred 
to the language of Chief Justice Marshall above quoted, and 
assumed that such language was equally applicable to the com- 
merce clause of the Constitution, as to that forbidding the States 
to levy duties upon imports. 

The first case in the United States Supreme Court which act- 
ually involved the question as to the effect of the opening of an 
original package, and the removal of its contents, was May v. 
New Orleans.’ This case, like Brown v. Maryland, arose under 
the constitutional provision prohibiting the States from laying 
duties on imports. It appeared that May and Company were 
importers, residing in New Orleans. Certain dry goods re- 
ceived by them from abroad were offered for sale in the parcels 
or bundles in which they were imported. It further appeared, 
however, that such parcels or bundles were packed during ship- 
ment in larger boxes or cases, from which they had been re- 
moved prior to their exposure for sale. The question was 
whether the parcels so offered for sale were subject to taxation 
by the city of New Orleans. This involved the further ques- 
tion whether the boxes or the parcels constituted the original 
packages, and if the former, what was the effect of the opening 
of the packages. It was held that the boxes were the original 
packages, and that the removal, from the boxes, of the separate 
bundles, had the effect to incorporate such bundles with the gen- 
eral mass of property in the State, so as to render them subject 
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to State taxation, notwithstanding the import clause of the 
Federal Constitution. 

It will be observed that there is no inconsistency between May 
v. New Orleans, on the one hand, and the cases of Brown v. 
Houston, and Pittsburg &c. Co. v. Bates on the other, for the 
reason that the former case was decided under the import 
clause, while the two latter were decided under the commerce 
clause. Had the commodities which were sought to be taxed in 
May v. New Orleans been shipped simply from a sister State, 
the tax could have been collected (such tax not being discrim- 
inatory) whether the goods remained in the original packages 
or otherwise. 

The effect of May v. New Orleans was to establish the prin- 
ciple that in respect to goods shipped in packages from foreign 
countries, the removal of such goods from the package was 
effective to incorporate such goods with the mass of property 
in the State, so as to render them subject to State control. 
This case actually decided what Chief Justice Marshall had 
merely suggested in Brown v. Maryland. It will also be remem- 
bered that it had been assumed in Leisy v. Hardin that in 
ascertaining when commodities might be said to have become 
incorporated with the general mass of property in the State, the 
same principles would be applicable under the commerce clause 
as under the import clause. This assumption, however, was not 
necessary to the decision, so that its actual establishment was 
reserved until the decision of Austin v. Tennessee.! 

In Austin v. Tennessee, it appeared that a State law prohibited 
the sale of cigarettes in Tennessee. Austin purchased a large 
number of cigarettes in North Carolina, from the American 
Tobacco Company. They were packed in small pasteboard 
boxes, each containing ten cigarettes. These were piled on the 
floor of the warehouse of the Tobacco Company, from whence 
they were taken by the Southern Express Company. The 
express company placed the boxes in a basket owned by itself, 
in which basket they were shipped. They were delivered to 
Austin by being dumped out of the basket. Austin was subse- 
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quently convicted for having sold one of the packages deliv- 
ered as above indicated, and this judgment of conviction was 
affirmed by a bare majority of the Supreme Court of the United 
States. 

Let us for a moment consider the precise scope of the fore- 
going ruling. In the first place, it is clear from the opinion, 
and particularly from the concurring opinion of Mr. Justice 
White, that there was no intention on the part of the court to 
overrule the established doctrine of Brown v. Maryland, Leisy 
v. Hardin, and Schollenberger v. Pennsylvania. The doctrine 
that the power of Congress to regulate interstate shipment in- 
cludes the power to authorize the sale of articles shipped was not 
for a moment denied by the court. The real grounds for the 
decision seems to be these: first, that the case was governed by 
the decision in May v. New Orleans, and that, within the princi- 
ples of that decision, the basket, rather than the individual 
cases, was the original package. Conceding this, it would 
follow that, upon the removal of the packages of cigarettes 
from the basket, they became mixed and incorporated with the 
general mass of property in the State, and ceased to be subject 
to Federal control. 

It is believed that a second ground for the decision of Austin 
v. Tennessee, may be formulated into a rule here first originated 
by the Supreme Court, and which may be stated as follows: 
When the sale of a particular commodity is forbidden by the 
general laws of any State, and when such commodity is shipped 
into such State from another State, and is then offered for sale 
notwithstanding the general prohibitory laws of such State, the 
seller will not be permitted to take advantage of any unusual form 
of the package in which such commodityis shipped, in order to 
validate a sale which would otherwise be illegal. It was accord- 
ingly held that inasmuch as the shipment of cigarettes in small 
isolated packages was altogether unusual, the shipper would not 
be permitted to take advantage of such form of shipment to 
violate the express provisions of the Tennessee statute. The 
theory seems to have been sanctioned that the adoption of an 
unusual form of package, under such circumstances, with the 
express intention of evading the terms of the prohibitory State 
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law, would be an act of fraud upon the State, of which the 
shipper ought not to be permitted to take advantage. 

It must, however, be admitted that the grounds of the ruling 
in Austin v. Tennessee are not made altogether clear by the 
opinion. The reasoning of the court, in some places, would 
seem to suggest that the power of Congress to regulate the sale 
of articles shipped from one State to another, was in some 
respect dependent upon the existence of an original package. 
But clearly, such is not the true theory of the rule under con- 
sideration. The original package doctrine, properly understood, 
furnishes a convenient test by which to determine the point of 
time at which goods brought from one State to another pass 
from Federal to State control. The fundamental and important 
proposition is that the power of Congress to regulate interstate 
shipment, includes the power to regulate sale after shipment. 
The reason of this later rule lies in the fact that sale, being the 
ultimate act which serves interstate shipment to fulfill its pur- 
pose, must be considered part of that general system of com- 
merce which Congress is given power to regulate. This rule is 
entirely independent of the doctrine of ‘* original package.”’ 
This latter doctrine declares that the breaking open of an origi- 
nal package by the shipper or consignee is equivalent to a sale, 
inasmuch as it will be held to constitute a ‘* mixing up”’ of the 
articles shipped with the general mass of property within the 
State. The original package rule operates as a qualification, and, 
to some extent, as a limitation upon the fundamental and much 
more important rule that the right to ship includes the right to 
sell. Yet the general rule itself is often referred to as the 
original package doctrine. This is misleading, because in 
respect to many commodities the doctrine of original pack- 
age cannot possibly apply, and, in these cases, it is of the utmost 
importance that the rule and its qualifications be clearly distin- 
guished, Suppose, for example, a question arises in respect to 
the regulation of the sale of coal, grain or live stock which has 
been shipped from one State to another. Here it would be ab- 
surd to talk about original packages, as the term has been used 
in Leisy v. Hardin, and similar cases. Bearing in mind that the 
essential purpose of the original package doctrine is to test the 
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time at which goods pass from Federal to State control, it must 
be manifest that where there is no package, there is no test. To 
say that because there is no package, the goods are altogether 
within State control would be to ignore the rule, because of the 
inapplicability of a mere qualification to the rule. This would 
be placing the qualification above the rule, which is absurd. 
The power of Congress to regulate the sale of commodities 
brought from one State to another, cannot depend upon 
whether such commodities are shipped in bulk or in package. 
The power attaches alike to every article of lawful commerce 
between State and State. Where such articles are shipped in 
package it may be conceded that the Federal power of regula- 
tion ceases when the package is opened and the goods are re- 
moved. Where, however, such articles are shipped in bulk, and 
not in package, the Federal power of regulation must continue 
until the articles are incorporated with the mass of property in 
the State, either by sale, or by some other method. This, 
as we have already seen, may be, for example, by manufac- 
ture, as where Dakota wheat is manufactured into Minnesota 
flour. 

Understood as above indicated, it is submitted that the origi- 
nal package doctrine is a consistent and logical principle of con- 
 stitutional law. And as so understood, the ‘‘ made up”’ case, 
suggested by the author of ‘‘ The Latest Phase of the Original 
Package Doctrine,’’ ! becomes at once simple of solution. The 
case suggested is this: — 


A large number of mules are shipped annually by rail from Kentucky to 
Louisiana and Mississippi. The large *‘ sugar’’ mules go to Louisiana, while 
the small “‘ cotton ’? mules go to Mississippi. Louisiana concludes that mules 
do more harm than good to her people and forbids the sale of them by law; 
while Mississippi requires all mules to be taxed and sold in a restricted way. 
Smith ships his ‘‘ sugar’? mules to New Orleans and his “ cotton”? mules to 
Natchez. He invokes the commerce clause, and claims the right to sell in 
New Orleans regardless of the prohibition, and in Natchez free of the tax and 
regulation, because his goods were brought from Kentucky and are now offered 
for sale in the original package. Quere: Which is the package, the car or the 
mule? And if it be held that the “‘sugar’’ mule is the package in New Orleans, 


is the *‘ cotton’? mule any the less an original package in Natchez, on account of 
his reduced size? 


1 Supra. 
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The answer is manifest. There is no question of original 
packages involved in the case. The Louisiana law which for- 
bids the sale of mules in that State, is void, as respects mules 
shipped from Kentueky, for the reason that it infringes the 
Federal power to regulate interstate commerce in mules. The 
validity of the Mississippi act would depend upon whether 
it was a regulation of interstate commerce, or a mere 
non-discriminating tax law. In either Louisiana or Missis- 
sippi, the regulation of the sale of the Kentucky mules would 
pertain to Congress, until such mules were first sold, or until 
they were otherwise incorporated with the mass of prop- 
erty in the State. Whether the death of a mule would effect 
such an incorporation might be a matter of conjeeture. Cer- 
tainly, if the mules were manufactured into canned beef, the 
Federal power of regulation would be outrun, and a State law 
forbidding the sale of such canned beef would be open to ne 
constitutional objection. Quere: Would such a law be effective 
to prevent the sale of such canned beef, in time of war, to the 
government of the United States, or would the Federal Supreme 


Court uphold the supremacy of the war power over the police 
power ? 


Morris M. Town.ey. 
INDIANAPOLIS, INDIANA. 
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PERJURY IN JUDICIAL PROCEEDINGS.! 


We are come together in seventh annual session, and for the 
first time in Southwestern Iowa. The influence of our associa- 
tion, whatever it may be, has been felt in variods sections of 
the State. If our organization would maintain its prestige and 
exert a permanent and substantial influence, it must deal with 
problems that not only directly concern the bench and bar of our 
commonwealth, but which affect the interests of the great body 
of the people as well. The constitution of our association 
provides that its objects are, ‘‘to cultivate the science of 
jurisprudence, to promote reform in the law, to facilitate the 
administration of justice, and to elevate the standard of integrity, 
honor and courtesy in the legal profession.’’ Keeping in mind 
the purposes of our organization as expressed in the constitution, 
and conceiving it to be a part of my duty, I have chosen as my 
theme, and shall limit what I say to the specific subject of perjury 
in judicial proceedings. After reading the general literature on 
the subject, exchanging letters with many lawyers, judges and 
other prominent citizens in Iowa and other States, and adding 
my own feeble conceptions, to say that I am surprised and 
astounded is putting it mildly. From every voice and from 
everyjpen, with scarcely a single exception, comes the startling 
and gloomy admission that perjury is frequent if not common in 
our courts; that it is committed in many petty and many im- 
portant lawsuits; that it is found in the grand jury room; in 
the trial court, and before innumerable tribunals; that the 
sanctity of an oath is fast losing its ancient and sacred meaning ; 
and that the baneful and vicious tendency of false swearing 
appears to be increasing. 


1 Address of J. J. McCarthy, of State Bar Association delivered at 
Dubuque, Iowa, as President Iowa Council Bluffs, Iowa, July 16, 1901. 
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History OF THE OATH, 


The origin of the oath is involved in great obscurity. The 
most generally accepted understanding of an oath, however, is 
that the person who takes it calls the vengeance and curse of 
God upon him if the oath be false. From the early dawn of 
history oaths were taken for the purpose of establishing truth, 
touching controversies between men. The forms and manner 
of administration of oaths were even more numerous than the 
tribes of men that employed them. Generally, the Greeks and 
Romans swore by their faith and honor; the Mohammedans by 
the Koran ; the Persians by their beard ; the Hindoos by kissing 
the finger or toe of a Brahmin; the Pharisee by holding the 
tail of a cow; the Christian upon the Gospels; the Hebrews 
upon the Pentateuch or by holding in the hand the scroll of the 
laws of Moses; the Chinaman from one province, by burning a 
scroll upon which have been written certain religious words ; 
from another upon the quivering body of a rooster just killed 
and cut in two parts. The Scythians swore by the air and 
sword; the Arabs and the early French by holding straws in 
their hands; the ancient Germans and Turks by their copper 
coins ; the ancient Russians by the Cross, and this many centuries 
before the coming of Christ upon earth. The early Scottish 
Highlanders frequently swore by the souls of their ancestors; 
the Aztec by touching the ground with his finger and then his 
tongue with the same finger, while it seems the American Indian, 
although a believer in the immortality of the soul, never em- 
ployed oaths, because of his belief that his conduct in this life 
in nowise affected the life to come. In parts of India witnesses 
swore by taking in hand a musket, a sword, a spear, a tiger’s 
tusk, a crocodile’s tooth, and a stone weapon emblematic of « 
thunderbolt. The kissing of the Bible is a practice that began. 
in the Middle Ages, and is now the custom in Great Britain and 
most countries under English law, and in some of the American 
States. 

But it would be impossible, if not unwise, to undertake to 
exhaust the numbers, forms and manners of administration of 
oaths. In primitive civilization oaths of different forms com- — 
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monly co-existed, and even in later medieval times it was cus- 
tomary for persons who considered themselves of importance to 
employ a number of personal oaths which they regarded as bind- 
ing in varying degrees. Some of the more solemn oaths in 
vogue in India and other Asiatic countries contain several 
hundred words, the oath-taker being compelled to call upon an 
almost unthinkable catalogue of horrors and torments to befall 
him in this life, and for all the thousand lives that will follow, 
in case he break his oath. 


Persury AND Its History. 


So much for the oath and its history. Let us next turn to 
perjury and its punishments. From the earliest times, perjury 
has been defined as an assertion upon an oath, duly administered 
before some competent tribunal, of the truth of some material 
fact, which the asserter does not believe to be true, or on which 
he knows himself to be ignorant. With slight variations this is 
to-day the universally accepted definition. 

Regarding punishments for perjury, the first general observa- 
tion is, that oath breaking has always, and is still, presumed to 
be punished by divine power. One author has well observed, 
that among primitive peoples God was supposed to punish here 
on earth by some torture to the corporal being. The next theory 
was, that it was the pleasure of the Almighty whether He would 
punish here or in the hereafter. Finally we reached the stage in 
which we are to-day, namely, God’s punishment entirely reserved 
to the future life. In the earlier stages of civilization perjury 
was regarded as a sin, rather than asacrime. From this stage 
accrued the generalization that whatever was stated under oath 
necessarily had to be accepted as true. Butas time went on and 
oath breaking became more common, it was observed that perjury 
_was an Offense against society, and a very grievous one. From 
this awakening the offense grew rapidly in odium until it became 
classed as one of the meanest of crimes. Through all the re- 
maining ages the social punishments for perjury were very 
severe. Chief among them were excommunication with all its 
civil and social horrors and incapacities; forfeiture of goods; 
deprivation of rights to be heard in court in any capacity; 
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cutting out the tongue; compulsory penance; whipping at the 


post, at the cart-tail, or in the pillory — the latter being common 
in Colonial times. 


Is Persuny CommitTep 1n Our Courts? 


But we must hurry on and inquire into existing conditions. 
First, is it true that perjury is frequent in our courts? I need 
take no time for the discussion of this inquiry before a repre- 
sentative bar association. It will not do to credit all false state- 
ments to lack of memory, visionary exaggeration, inability to 
see and understand things correctly, white lies, imaginary delu- 
sions, and such like. Where is there a lawyer who has not 
seen the guilty criminal pass out of the court room acquitted 
and set free, because of perjured testimony? What one of us 
but has seen the rights of persons and of property sacrificed 
and trampled under foot, presumably under due form of law, 
but really and truly by the use of corrupt, false, and sometimes 
purchased testimony? These are the things that beget distrust 
and disrespect for the courts and for verdicts, and for our 
boasted forms of law. These are the things that produce an- 
archy, lynching, and invite a just contempt as well as a lack of 
confidence in courts. One judge of long experience upon the 
bench writes me that, in his opinion, about one half of all the 
evidence received in behalf of the defense in criminal cases is 
false. Another, of equally high repute, writes that he believes 
that seventy-five per cent of the evidence offered in contested 
divorce cases approaches deliberate perjury. Another writes 
that perjury in personal injury suits is surprisingly frequent. 

- Others write that perjury is committed in a majority of impor- 
tant law suits, and that the crime seems to be increasing. In 
short, with reference to the prevalence of perjury, the time has 
come, when in the words of another, justice must wear a veil, 


not that she may be impartial, but that she may hide her face 
for shame. 


WHat ARE THE CAUSES FOR THE PREVALENCE OF PERJURY? 


Some place the blame upon the skeptical, free-thinking spirit 
of the times; some censure the courts for the careless, flippant, 
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meaningless and indifferent manner in which oaths are permitted 
to be administered ; others severely censure the county and prose- 
cuting attorneys and grand juries for their indifference, or ap- 
parent incapacity or incompetency to effectually and properly 
indict and prosecute those guilty of crime; others say that the 
law is defective, because of the dilatory, expensive and technical 
difficulties in proving the crime to the satisfaction of a trial jury 
beyond a reasonable doubt. Blame is also laid at the door of a 
class of disreputable attorneys, to be found in many communities, 
who advise, or encourage, or at least condone perjury; and still 
another very respectable number say it is because of the lack of 
fear of prosecution and certain temporal punishment for the 
crime. The influence of the ward caucus upon public officials 
who are required to enforce the criminal laws of the State is 
credited with having much to do with the subject. The grasp-’ 
ing and commercializing spirit of the age, where every man’s 
standard seems to be measured by the amount of money he has 
accumulated, might well be added tothe catalogue. It is doubt- 
less true that all these and other causes combine in creating the 
evil complained of. 


Tue RemMeDIEs. 


So much for the causes of the prevalence of perjury. Let 
us now look into the final and all-important question — the 
remedies. 

Many are loudly in favor of abolishing the oath altogether. 
They say that the age is at hand when law is strong and faith is 
weak; that the philosophy which teaches that a lie is more 
grievous when told under oath has exploded; and that we have 
reached that age to which the Lord’s injunction ‘‘ swear not at 
all,’ applies. It must be admitted that there is considerable in 
this theory, and if we had reached that stage of civilization, 
abolition doubtless would be the remedy. It is true that most 
men are truthful because they find it to their interests to be so. 
It is also true that there are many who will be no more truthful 
when sworn, than when not. While in neither of these cases 
the oath can do any harm, save by teaching a double standard of 
truth, yet there are a large number of persons who when sworn 
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tell the truth as they could in no other manner be induced to do. 

For this reason as well as for the reason that to abolish the oath 
would be too radical a step to take at one time, I believe that 
we are not ready for the abolition of all oaths. 

But a partial abolition of oaths is doubtless advisable; that 
is, in cases where their administration can possibly do no good, 
and where the inducements to honesty are abundantly ample. 
Among these are official, custom house, and jurors’ oaths. 
Surely no banker places greater confidence in his employé, 
because he has sworn him before installing him in office. The 
same is only too true in cases of civil officials. The legislature 
could aid us greatly in our search for truth and justice by sweep- 
ing away all those useless oaths, thereby giving judicial oaths 
greater force. In short, to abolish all oaths would be unwise, 
but to abolish nearly, if not all, official oaths, is desirable. 

In concluding to retain the oath in judicial proceedings only, 
but half the reforms along these lines have been suggested. 
One notable defect in our system is the callous manner in which 
the oath is administered. This need not be described to law- 
yers. You all know too well the careless, indifferent practice 
that prevails. The words are grouped and mumbled, the law- 
yers and other officials are perhaps telling jokes, the judge giv- 
ing no particular attention, and in general utter confusion 
prevailing. Now it is well known that whatever binding force 
an oath will have upon a person is in proportion to the impres- 
sion it makes upon his mind. According to present practices, 
in many courts at least, the witness seldom hears the oath ; 
he has but a vague idea what it is about; it has no particular 
meaning to him, and the manner of the court officials satisfies 
his eye that it is a meaningless form. Indeed the administration 
of an oath under such circumstances, not only does not aid in 
eliciting truth, but it gives out the impression to laymen that 
this is the slovenly, indifferent careless manner in which the 
judge and officers of the court administer all the public business. 
Here is room for the widest reform. The court should have the 
bailiff command silence, have all the business cease for the mo- 
ment, and all persons give attention. The oath should be ad- 
ministered by the judge; he should call upon the witness to 
VOL. XXXV. 44 
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stand, then recite the oath or affirmation to him and have him 
audibly express his assent; the judge should admonish the 
witness of the temporal consequences of a false oath, and of his 
liability for certain indictment and imprisonment for false swear- 
ing; and I would have that form administered which the judge 
has reason to believe is most binding upon the conscience or that 
which the witness may state he considers the most binding. In 
most European countries, and in nearly all the American States, 
the form of the oath is prescribed by statute. Strange to relate 
our Iowa statutes prescribe no form of oath; and stranger still 
there is nothing in the statutes of Iowa that require a witness to 
be sworn before testifying. The matter seems to be committed 
to the discretion of the judge, who can require the witness to 
swear or affirm or do neither, as he sees fit. And unless the 
witness objects to its use, or unless the judge has reason to 
believe that some other form is more binding upon the con- 
science, I would have the oath or affirmation administered in 
substantially the language following : — 

‘*You are now to give testimony, and therefore are under 
great obligations to speak the truth; it is only by conscientious 
care to do this that you can assist the cause of justice. Be sure 
that any deviation from exact truth in what you say can be of 
no real benefit to any one, and may work irreparable injury ; 
and remember that if you injured no one else by a false state- 
ment, you would injure your own soul, your own conscience and 
your own happiness, and besides render yourself liable to indict- 
ment by the grand jury, and fine and imprisonment under the 
laws of the State of Iowa.’’ 

A few of my correspondents, pessimistic, discouraged and dis- 
heartened at the outlook, advocate going back to the old com- 
mon law rule of not allowing any interested person to testify. 
This, however, I would consider a backward step in our juris- 
prudence, and not necessary to remedy the evil in question. 

But we must not stop with a reduction of the number of oaths, 
and making the administration of the remaining more solemn. 
An all-important element of remedy still remains; that is, to 
make the temporal punishment for perjury more certain. I 
have taken the opinion of representative men in many States 
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upon the subject, and without a single exception they claim that 
among the class of men who would ordinarily perjure themselves 
in a court of justice, the fear of certain prosecution and impris- 
onment would exert a greater influence toward the prevention 
of perjury than the threat of everlasting damnation in the life 
to come. An important element in the suppression of all crime 
is the cultivation of a strong public sentiment against it. The 
educated man, if indeed not the great majority of men, is de- 
terred to a large extent from the commission of crime because 
of the trouble his conscience would give him. There is a 
great lack of social odium against the crime of perjury. By 
general consent it seems to be admitted that perjury is the com- 
monest of crimes, and yet the least punished. It is on account of 
this want of social odium that we find perjury committed among 
such social rank asthat of the witnesses in the Beecher-Tiltgn case 
in America, the Mordaunt case in England, and the Dreyfus case 
in France. It is for this same reason that reputable men lie to 
a court to evade jury service, and then complain of bad verdicts ; 
lie to a custom-house officer to cheat the government that pro- 
tects him, and then complain of perjury in the courts. 

That persons guilty of perjury go unpunished, is a notorious 
fact. A few statistics may be interesting. According to the 
United States census report for 1890, the number confined in State 
and Territorial prisons was 82,329; of these only 343, or about 
four tenths of one per cent had been convicted of perjury, false 
swearing or subornation of perjury. The number convicted of 
burglary was 6,410, or nearly eight per cent of the total. Yet 
every lawyer knows all too well that the difference in per cent 
should be even greater, though in a transposed order. Statis- 
tics of our own State show even greater immunity to the per- 
jurer. Out of a population of about 600 persons at present 
imprisoned in the Anamosa prison, but three are confined on the 
charge of perjury. Only eighteen perjury cases, and one case 
of subornation of perjury, have been presented to our Supreme 
Court since its organization, — less than one for every five coun- 
ties in the State. The reported cases present a curious history. 
Sixty per cent of all the cases were reversed, and a close reading 
must satisfy any impartial eye that in many instances the guilty 


692 35 AMERICAN LAW REVIEW. 


persons, on account of errors in writing the indictments, and 
q mistakes of the trial court, were allowed to escape punishment. 
One fourth of the cases were held bad upon demurrer ; one case 
was reversed on the ground thut the matter sworn to, while con- 
q ceded to be outrageously false, was not material to the issue; 
another case was reversed because it was not shown that the 
referee in the trial of an equity cause had authority to administer 
oaths. The most instructive is the case of State v. O’Hagan.! 
i O’Hagan was indicted for swearing in a civil suit against him 
q for slander, that he did not utter certain slanderous words. In 
q his trial for perjury five witnesses for the State testified that he 
q positively denied using the words, while six witnesses testified for 
q him that his denial was not positive, but simply that he did not 
q recollect or did not believe that he uttered the words. The case 
was r@versed because the trial court failed to instruct the jury 
q as to the theory claimed by the defendant and supported by his 
dl witnesses. The circumstances involved, and the principle an- 
nounced in the case, has had much influence in discouraging prose- 
4 cutions for perjury. The difficulty of establishing on the trial 
just what it was that the defendant testified to, and its materiality, 
i have been a bugbear to prosecuting attorneys, grand juries and 
% courts. All of our laws on the subject of perjury were enacted 
prior to the advent of stenography. Later on in this paper I 
believe I shall be able to suggest at least a partial remedy for 
this seeming difficulty. 


New Laws SuGGEstep. 


; 

4 But bar associations are not so much concerned in lay ser 
; mons from members as they are in suggestions that are calculated 
PS to bring about a reform of the evils complained of. These, as 
before stated, are the expressed purposes of our organization ; 


they are our only excuse for existing. A law should be enacted 
q which not only gives the trial court the power, but which would 
make it his duty, where he has reason to believe that a wit- 
ness has committed perjury before him, to compel the witness 
to execute a bond to appear before the grand jury on the charge 


1 38 Lowa, 504. 
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of perjury, and to require other persons who had an opportunity 
to see and to know the perjury, to enter into a like undertaking 
that they will appear before the grand jury as witnesses, as 
_ well as before the trial jury, if an indictment is found. A 
justice of the peace, not always learned in the law, is given 
the power to bind over to the grand jury, and to require wit- 
nesses to execute bonds for their appearance both before the 
grand and trial jury in all criminal cases; yet our statutes give 
district judges no such power. The judge is the most impartial 
person in the court room when perjury is committed and he has 
the best opportunity of knowing whether or not perjury has, in 
fact, been committed. The judge can be trusted, and if he can’t 
no one can; and he should be placed with the protection of the 
statutory law behind him for a justification of his acts. The 
law should also be so amended as to make it the duty of the 
judge to detain any books, letters, papers, exhibits or other 
documents which might be used before the grand and trial jury 
for the purpose of establishing the perjury. Such is substan- 
tially the law in Rhode Island, Mississippi, Minnesota, Arizona, 
California, Florida, Michigan, Wisconsin, and North and South 
Dakota. Lawyers and judges from a number of these States 
write me that the influence of the law is wholesome, and that 
they would not willingly permit its repeal. I would also make 
it the duty of the trial court to require any attorney to enter 
into a like undertaking, where it becomes apparent on a trial be- 
fore him that the attorney has been guilty of subornation, or 
attempted subornation of perjury. I would make it the stat- 
utory law that in such a case it would be the duty of the 
court to enter an order disbarring the attorney from prac- 
ticing in that particular court until after the question shall 
have been passed upon by the grand jury, or until after an 
acquittal by a trial jury. Such laws enacted by our legisla- 
ture would be a long step in the right direction. They would 
rid the bar of an unprofessional and dangerous element, and 
the community at large of a vicious and criminal class. In 
connection with making conviction more certain, —and this 
seems to be the all-important question, the laws should be so 
amended as to allow the stenographer’s notes to be given in evi- 
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dence by the stenographer who made them, on all trials for per- 
jury, as this would establish beyond much doubt the precise 
matter to which the defendant testified. I feel confident that 
this would accomplish much towards minimizing the evil com- 
plained of, ridding the courts of the baneful influence, and ex- 
pediting the administration of justice. And next, the laws 
should be so amended as to make it the special duty of the 
county attorney and the grand jury to specially and diligently 
inquire into all complaints and charges of perjury, and it should 
be made the duty of the court to specially direct the grand jury 
upon that subject at each recurring session. This would keep 
the topic alive in the minds of the people, and would aid in the 
cultivation of a healthy public sentiment in opposition to it. I 
believe the laws should be so modified as to make the crime of 
perjury punishable by fine and imprisonment in the county jail, 
or by imprisonment in the penitentiary, in the discretion of the 
court; if the circumstances were aggravating, and the proof 
of guilt overwhelming, the court could exercise his discretion in 
imposing the sentence. Under the present law, a conviction of 
perjury must be followed by imprisonment in the penitentiary 
for a term not exceeding ten years. Perjury is so common 
and falsehood and misrepresentation seemingly looked upon so 
lightly, that juries are slow to find verdicts that would necessarily 
send the defendant to the penitentiary, especially where the per- 
jury was committed in some trivial or unimportant cause. I 
know of one case where the jury disagreed, and where two of 
the jurors afterwards openly confessed that the defendant would 
have been convicted had it been possible to punish him by fine, 
or imprisonment in the county jail, but they disliked sending 
him to the penitentiary. Frequent prosecutions and frequent 
convictions, with punishments largely in the discretion of the 
court, will do more, in my opinion, toward the eliciting of 
truth, and the prevention of perjury, gross exaggeration and 
reckless misrepresentations from the witness stand, then rare 
prosecutions, and few convictions, with extreme punishments. 
I would also recommend the enactment of a statute permitting 
the losing party in any lawsuit, within three years after the final 
judgment, to maintain an action against any witness against him 
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who may have committed perjury on the trial, whether the ver- 
dict or judgment was the direct result of the false swearing or 
not, I would make the fact of perjury being committed conclu- 
sive evidence of injury to the losing party. This would work 
as an additional check upon the wanton and seemingly reckless 
statements so often heard in court from a class of persons from 
whom better things might be expected. And it will reach a 
class that care little for the threat of criminal prosecution and 
less for the threat of punishment in the life to come. This is 
substantially the present law of Maine, and a few other States. 


A Heattuy SENTIMENT. 


In my judgment, gentlemen, this tendency toward perjury in 
the courts is a weak link in our judicial system. There are 
other defects, but they are matters of procedure, method of 
administration and of detail that have to do with the weak- 
nesses and incapacities of human nature. They affect the sur- 
face, not the core. They concern methods, not principles. 
They are evil incidents that disappoint and discourage, but are 
not vital. They sicken and disgust, but do not destroy. Per- 
jury, however, is a poison that kills. It defeats justice, works a 
fraud upon the law and produces widespread distrust in the 
efficacy of courts to administer justice. The sacred rights of 
life, liberty and property are the things for which our fathers 
fought, laid down their lives, and expended billions of treasure. 
These rights have been wrung from unwilling tyrants and from 
kings. How to conserve these beneficent blessings and trans- 
mit them as a heritage to our children, and to our children’s 
children, is a paramount problem. If it be true, therefore, that 
perjury invades the court room, that justice is often defeated, 
that the crime is condoned and ignored and unpunished, what is 


the special duty of courts and of lawyers and all good people in 


the premises? They should emulate the early fathers of the 
republic, and with pen, voice and treasure, wage a ceaseless 
war against it. 

Some tell us that the crime is committed mostly in the police 
and petty courts, where, as a rule, the witnesses belong to the 
vicious classes. But the fact remains that it is committed in 
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other courts and by men professing high station in society, 
church and State. Who can blame an outcast of society for 
false swearing, when apparently reputable citizens do the same 
thing? Why do we expend time and money in prosecuting 
some poor tramp?for stealing an overcoat to keep from freezing, 
when the wrecker of a bank, the despoiler of a home, the taker 
of human life, or the embezzler of thousands, goes unwhipped 
of justice? Why do judges upon the bench deliver long disser- 
tations on the vice of perjury, but do absolutely nothing towards 
its punishment? Why do grand juries spend days or weeks in 
investigating the obstruction of highways, or the charge of 
malicious trespass to growing crops, when they turn a deaf ear 
to theXmeanest of crimes? Why do county attorneys spend 
hundreds of dollars of people’s money in prosecuting a vagrant 
for burglarizingza saloon, when, if it were a material issue, he 
would find it impossible to prove that there was a saloon in his 
county? Why do ministers of the gospel rail in their pulpits 
against horse-racing, Sunday base-ball and picnics, while they 
remain practically silent upon a crime notoriously common, 
affecting both God and society? Why should a nation or a 
State cry out against discrimination, trusts, combinations and 
‘¢ watered ’’ stocks, when the very crime that makes them pos- 
sible is passed unnoticed? Why does the press of a country 
write volumes on the Constitution following the flag, when 
the sanctity of an cath, that gives both the flag and the Con- 
stitution their real significance, is almost entirely ignored? 
Why should bar associations pass resolutions concerning many 
reforms in the law, while the purity and veracity of the wit- 
ness stand, demanding the most radical reform, is not referred 
to? Every,bar{association in the land, national, State and local, 
should inaugurate a crusade against this vice. A closer study 
of the scienceXof criminal law in the schools and colleges 
should be encouraged. Judges and county attorneys should 
be more liberally};compensated for their services, and their 
terms of office lengthened so that competent, experienced 
and able lawyers can be gotten in every community to fill 
the places. TheJpreaching of sermons in every pulpit in the 
State would do,much to make the offense odious. A healthy 
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agitation in the public press could produce good results. The 
crime should be made odious and hateful. The proper ex- 
peditious and certain enforcement of all the laws of the State 
_ will challenge the respect of the people for law, and in turn for 
the obligations of an oath. The enforcement of all good laws 
and the repeal of bad ones, should be the platform of every 
decent lawyer and of every good citizen. This principle goes 
to the foundation of society ; it involves the very existence of 
our form of government. Sound the alarm, therefore, in every 
community, in every church, in every school, in the public 
press, in every home. Let it be sincere, persistent and aggres- 
sive. Thus will be brought about a reform calculated to command 
respect for the courts, due regard for the obligations of an oath, 
and a proper estimate of the most vital principle in the govern- 
ment of men — the fair, expeditious and impartial administra- 
tion of justice. 
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PHYSICAL EXAMINATION IN DIVORCE PROCEEDINGS. 


From the very nature of suits for divorce, it will be readily 
perceived that physical examination may, and often does, be- 
come a matter of the utmost consequence, both as regards the 
status, social and moral, of the parties to the proceeding, as 
well as for the reason that large pecuniary interests are not in- 
frequently made to depend upon the ultimate outcome of these 
suits. 

The tendency of modern adjudication, as well as modern 
thought, is indubitably towards the admissibility of all such evi- 
dence, the introduction of which tends to enlighten the subject 
undergoing investigation. The operation of this equitable as- 
sumption may possibly be found to work an occasional hardship, 
but that its general application will be to effectuate desirable 
results, can scarcely be doubted. Thus, it has become well 
established, that, in suits for divorce on the ground of physical 
incapacity, impotency, and the like, the court may order a 
surgical examination of the defendant, the same being regarded 
as an inalienable incident of these proceedings, inasmuch as, 
from the peculiar character of such cases, no other proof is 
possible, or at least obtainable; and this, so it has been held, 
even in the absence of any statute conferring such authority.! 

In the leading cases of Devanbaugh v. Devanbaugh,? which 
was a suit for divorce on the ground of permanent impotency, 
the court said : — 

‘* From the very nature of the case, it appears to be impos- 
sible to ascertain the fact of incurable impotence, especially 
where the husband is the complaining party, except by a surgical 
examination by skillful and competent surgeons in connection 


1 Le Barron v. Le Barron, 35 Vt. 365. 2 5 Paige (N. Y.), 554; 28 Am. Dec. 
See also Schroeder v.C. &R.1.R.R. 448. 
Co., 47 Iowa, 375; 19 Albany Law Jour- 
nal, 234. 
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with other testimony * * *. And I haveno doubt as to the 
power of this court to compel the parties in such a suit, to submit 
to asurgical examination, whenever it appears necessary to ascer- 
tain facts which are essential to the proper decision of the cause.’”! 

In England, it was formerly the settled custom of the eccle- 
siastical courts, in suits for annulment of marriage on the ground 
of physical incapacity, to consummate the same, or in suits for 
divorce for impotency, malformation, and the like, to order a 
surgical examination of the defendant in order to test the truth 
of complainant’s allegations; though such examinations were, by 
this early rule, forbidden in the absence of proof of triennial 
cohabitation.? 

Likewise, in a suit for the restitution of conjugal rights, the 
plaintiff’s wife having charged him with impotence, physical 
examiners were appointed to ascertaiy the truth of her charge.® 
Nevertheless, such proceeding, it was held, was not to be ordered 
lightly, but only where it plainly appeared tbat the attainment 
of exact justice could in no other way be arrived at,‘ and where 
allowed at all, the conduct of the inspection was committed to 
matrons, or midwives.® 

The doctrine of physical examination in England was carried 
a step farther than the courts of this country seemed, for some 
time at least, prepared to go, and it was well established at an 
early date, that personal inspection of the wife must be accom- 
plished before her petition could be granted. Some doubt may, 


1 Newell v. Newell, 9 Paige (N. Y.), 4 LeBarron v. LeBarron, 35 Vt. 365. 


26; Cahn v. Cahn (Sup. Ct. Sp. Term), 
21 Misc. Rep. (N. Y¥.) 506; Anony- 
mous, 35 Ala. 226; M’Guff v. State, 88 
Ala. 152; 16 Am. St. Rep. 25; Anony- 
mous, 89 Ala. 291; 7 L. R. A. 425; 18 
Am. St. Rep. 116; Keith v. Keith, 1 
Wright (Ohio), 518; Briggs v. Mor- 
gan, 3 Phillim. Ecc. Rep. 325; Norton 
v. Seton, 3 Phillim. Ecc. Rep. 147; 
Greenstreet v. Comyns, 2 Phillim. 
Ece. Rep. 10; H. vo. P., (L. R.), 3 
Prob. & Div. 126; Pollard v. Wybourn, 
1 Hagg. Ecc. Rep. 725. 

2 Aleson v. Aleson, 2 Lee, 576. 
°C. v.C., 82 L. J. Mat. Cas. 12. 


5 Essex v. Essex, 2 How. St. Tr. 
786. 

® Stagg v. Edgecombe, 32 Mat. 
Cas. 153. The following cases are 
those in which annulment of marriage 
was asked on the ground of the hus- 
band’s incapacity, and where physical 
examination was had of the wife: 
Weld v. Weld, 2 Lee, 580; G. v. G. 
(L. R.), 2 Prob. & Div. 287; H. v. P. 
(L. B.), 3 Prob. & Div. 126; C. v. C., 
82 Mat. Cas. 12; H. v.C., 1 Swab. & 
T. 605; W. v. H., 2 Swab. & T. 240; 
M. v. H., 3 Swab. & T. 517; M. v. B., 
3 Swab. & T. 550; F. v. B., 4 Swab & 
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however, be cast on this view in England, by the case of Green- 
street v. Comyns,! where, in a suit by the wife, the husband was 
compelled to undergo personal inspection, while the wife was 
excused, although her right to relief was contested. And in 
these suits for diworce, or annulment, a confession of the non- 
consummation of the marriage, coupled with a direct and positive 
refusal to submit to physical examination, was regarded as sufti- 
cient evidence of such incapacity as would justify a decree of 
annulment, or divorce, as the case might be.? So repulsive to 
some, is the idea of an inspection of their persons, that many 
pretexts and subterfuges are resorted to in order to obviate its 
necessity ; one of the most usual being flight. Hence, where 
an examination of the defendant is deemed by the court neces- 
sary, an attachment may issue to prevent him from leaving the 
jurisdiction to evade such proceeding.* So, where the defend- 
ant has absented himself: from the jurisdiction, his physical 
examination being regarded as essential to the accomplishment 
of justice, the cause may be ordered to stand over until his 
return.‘ 


Notwithstanding, however, that the great weight of authority 
is in favor of such examinations, they will not be ordered, as has 
been stated, without urgent need, and will only be directed upon 
a clear showing that exact justice can be accomplished in no 
other way, and must be conducted in the manner most nearly 


calculated to secure perfect fairness.° So, it has been held, 
that a lady will not be compelled to submit to a further inspec- 


T. 86; L. v. H., 4 Swab & T. 115; D. 
v. A., 1 Rob. Ecc. Rep. 279; Anony- 
mous, 1 Deane & S., 333. 

12 Phillim. Ecc. Rep. 10; 1 Ecc. 
Rep. 165. 

2 Harrison v. Harrison, 4 Moore, 
P. C. 96; Pollard v. Wybourne, 1 
Hagg. Ecc. Rep. 725. See also H. »v. 
P., 3 Prob. & Div. 126; Harrison v. 
Sparrow, 3 Curt. Ecc. Rep. 16. 

3B. v. L., L. R.,1 Prob. & Mat. 
639. 

4 T. v. M., 1 Prob. & Mat. 31. 

5 In M’Guff v. State, 88 Ala. 147; 
16 Am. St. Rep. 25, the court said: 


‘‘Tt is true that in divorce cases, the 
courts of this country, and of Eng- 
land, as of Scotland and France, have 
exerted their jurisdiction to compel 
the parties to submit to a surgical ex- 
amination, or inspection of the per- 
son, in order to ascertain the fact of 
incurable impotence, when made the 
ground upon which the dissolution of 
the bonds of marriage is sought. This 
is limited to the necessity of the par- 
ticular case, and is permitted only to 
prevent the miscarriage of justice.’’ 
LeBarron v. LeBarron, 35 Vt. 365; 
Anonymous, 1 Deane & S. 295. 
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tion, when it appears that she already submitted herself to the 
examination of competent surgeons whose testimony could be 
readily obtained, and the court, in delivering its opinion, said: — 

‘‘ Investigations of this kind are always indelicate, and the 
mode of proof to which resort must of necessity be had, must 
frequently be very distressing to the feelings of parties. It 
would, therefore, in most cases, be better that the party com- 
plaining should submit to a disappointment, and by an amicable 
arrangement, agree to separate, rather than to bring the cause 
before the court for its decision thereon. This court, however, 
is not at liberty to decline jurisdiction in such case, but must 
proceed to the examination and decision thereof in the manner 
required by law, if the injured party thinks proper to insist 
upon his legal rights.’’ ! 

Notwithstanding the general rule is as above stated, the right 
to a personal inspection has been denied, though for what rea- 
son is not clearly determinable. In 2 West. Law Journal,? the 
editor says: — 

** T have counsel in a case where the wife complained of im- 
potence in the husband. There being no other mode of proof, 
application was made to the Supreme Court on the Circuit for 
an order of inspection. The question was reserved to the court in 
bank, who decided that they had no power to grant the order, and 
the petition was dismissed on account of the impossibility of proof.”’ 

It must be borne in mind that a decree, though often largely 
dependent upon a personal inspection of one, or both of the 
parties, will, nevertheless, not be permitted to become wholly 
so, where other evidence is at hand sufficient to establish physi- 
cal incapacity. But so usual has become the proceeding of 
physical examination, as to be held that, an order for the per- 
sonal inspection of the defendant by experts, like an order to 
take additional testimony, lies after publication, within the sound 
discretion of the court, and will not be disturbed on appeal, 
save where manifestly abused.‘ 


1 Devanbaugh v. Devanbaugh, 5 ® Pollard v. Wybourn, 1 Hagg. Ecc. 

Paige (N. Y.), 554; 28 Am. Dec. Rep. 725; 3 Eng. Ecc. Rep. 308. 
443, 4 Anonymous, 35 Ala. 226; 2 Bishop 
Marriage and Divorce (6th ed.), 597. 
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In former times, where the wife was to undergo a physical 
inspection, the conduct of such proceeding seems, as has been 
noted,! to have been confided to matrons, or midwives.? Like- 
wise, On an issue of pregnancy, a jury of matrons was impaneled 
to decide the question by a personal inspection,’ and even at the 
present time, in suits for divorce, or the annulment of marriage, 
on the ground of malformation or abnormal physical proportions 
amounting to physical incapacity, the court may, where the 
plaintiff is a woman, order personal inspection by either surgeons 
or matrons.‘ Thus, it has been held that, where there had been 


an order of reference to a master in chancery, directing the wife 
to submit to an examination by surgeons and matrons, that no 
persons should be present at such examination save the surgeons 
and matrons themselves, without the consent of the party to be 
examined; and that in the selection of these surgeons and 


1 Supra. 
2 Essex v. Essex, 2 How.St. Tr. 786. 


8 Boynton’s Case, 14 How. St. Tr. — 


630. See also Welde v. Welde, 2 Lee, 
580. In Reg. v. Wycherly, 8 Car. & 
P. 262, though a criminal case, the 
procedure where matrons were im- 
paneled, is fully set forth. In this 
case, the prisoner, in reply to the 
question as to whether there existed 
any reason why sentence should not 
be passed upon her, replied that she 
was quick with child. The court 
thereupon ordered the sheriff to im- 
panel a jury of twelve matrons, to be 
selected from the women then in court, 
the same to examine the prisoner and 
report as to her alleged pregnancy. 
A bailiff was sworn in the following 
form: * You shall well and truly keep 
this jury of matrons without meat, 
drink, or fire, candlelight excepted; 
you shall suffer no person but the 
prisoner to speak to them; neither 
shall you speak to them yourself, 
unless to ask them are they agreed on 
their verdict, without leave of the 
court. So help youGod!’? The jury 
retired to a private room, taking the 


prisoner with them, but shortly sent a 
message to the court asking the as- 
sistance of a surgeon in the conduct 
of the inspection. The court in view 
of the bailiff’s oath, required the 
matrons to come into court and pub- 
licly express their wish for a surgeon, 
after which one was duly appointed to 
conduct the examination of the pris- 
oner. Again, in State v. Arden, 1 Bay 
(S. C.), 487, the prisoner had been 
convicted of murder, and upon being 
brought up to receive sentence, was 
asked if there existed any reason why 
it should not be pronounced. She 
pleaded pregnancy; whereupon she 
was remanded to jail, and the sheriff 
was directed to summon a jury of 
matrons, de ventre inspiciendo, the 
court meanwhile adjourning until the 
inquisition was found. It was re- 
turned into court by the sheriff, under 
the hands and seals of twelve matrons, 
in which they certified that they had 
examined the prisoner and found her 
to be not pregnant, whereupon she 
was brought up and sentenced. 

4 Anonymous, 89 Ala. 291; 7 L. R. 
A. 425; 18 Am. St. Rep. 116. 
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matrons, the master was bound to have due regard to the feel- 
ings of such party. When, therefore, a physical examination 
of the plaintiff has become necessary, or at least expedient, the 
voluntary submission to such proceeding is to be deemed a con- 
dition precedent to the granting of a decree. Hence, should 
compliance be refused, the bill should be dismissed.? In a com- 
paratively recent Alabama case,® which was a suit for divorce 
on the ground of physical incapacity to consummate the 
marriage, it was held that a personal inspection of both 
parties was necessary, in order to ascertain with which 
one lay the imperfection, the court saying: ‘‘ To author- 
ize the relief prayed, the proof should be very satisfactory, 
and the most direct which the nature of the question 
is susceptible of. The complainant must be required to submit 
her person to examination by physicians or matrons skilled in 
such matters, to be appointed by the chancellor, and proof of 
such examination by the persons so appointed, showing the fault 
is not with her, must be made an indispensable condition of 
relief. If she refuse to submit to such examination, let her bill 
be dismissed. The defendant, also, should submit to skillful 
examination as a condition of his defense, if he contests the 
complainant’s right to relief.’’ If the plaintiff be a woman, it is 
competent to withhold her alimony until her consent to the 
examination is obtained.‘ 

In these proceedings for divorce, or the annulment of marriage 
for a like cause, the court is invested with authority to direct 
personal inspections of either party, or both, and where such 
party proves recalcitrant, he may be adjudged in contempt, and 
punished accordingly 

As has been seen,® where the question of physical incapacity 
is the foundation of a suit for divorce, and the surgical inspec- 
tion of the defendant becomes essential, the appointment of 


1 Devanbaugh v. Devanbaugh, 5 4 Newell v. Newell, 9 Paige (N. Y.), 
Paige (N. Y.), 554; 28 Am. Dec. 25. 
443, 5 Harrison v. Sparrow, 3 Curt. Ecc. 
2 Stagg v. Edgecombe, 32 Mat. Cas. Rep. 1; 7 Eng. Ecc. Rep. 357; Cahn v. 
153. Cahn, 48 N. Y. Supp. 173 (Sup. Ct. 
8 Anonymous, 89 Ala. 291; 7L.R. Sp. Term); 21 Misc. Rep. 506. 
A. 425; 18 Am. St. Rep. 116. 6 Supra. 
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medical inspectors rests with the court, to which is also confided 
the duty of prescribing such rules and regulations for the con- 
duct of the proceeding, as are most nearly calculated to secure 
entire fairness. Nevertheless, the parties may themselves be 
permitted to select such examiners, and upon a failure to agree 
in such case, each will be allowed to designate one, it not being 
deemed necessary that both should be examined by the same 
inspectors.! 

In Le Barron v. Le Barron,’ which was a suit for divorce by 
the husband on the ground of the wife’s incurable impotence, 
the latter, in her answer, admitted present incapacity, but 
claimed it to have supervened since marriage. Prior to the in- 
stitution of divorce proceedings, she had been examined ex parle 
and without oath, by her own physicians, and it was sought to 
make such examination suffice in the present case. It was held, 
however, that the husband was not obliged to leave the decision 
of his cause to rest entirely upon an ex parte examination by 
his wife’s physicians, without either his knowledge or consent, 
and that defendant must submit to an examination by one or 
more reputable physicians, to be designated for the purpose by 
the husband, with the sanction of the court; and that in addi- 
tion, he was entitled in connection with such examination, to 
propound interrogatories, to be answered by her under oath and 
before some proper officer. 

In a suit of this nature, where the foundation of the action 
is the incapacity of the wife, the expenses of her examination by 
surgeons are to be defrayed by the husband.’ 

One of the most usual contentions against the proceeding of 
physical examination in suits for divorce on the ground of im- 
potency, etc., is, that such an ordeal violates the rules of natural 
modesty, and becomes shocking to delicacy and refinement ; but 
it is well settled that such considerations, while deserving of the 
highest respect where circumstances will allow, will, neverthe- 
less, not be permitted to defeat the ends of justice, and that 
where the two are in conflict the former must give way. The doc- 
trine has been well stated by Lord Stowell, who, delivering the 


1C. v. C., 32 L. J. Mat. Cas. 13. 5’ Devanbaugh v. Devanbaugh, 5 
2 35 Vt. 365. Paige (N. Y.), 554; 28 Am. Dec. 443. 
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opinion of the court, says: ‘‘It has been said that the means 
resorted to for proof on these occasions, are offensive to natural 
modesty, but nature has provided no other means, and we must 
be under the necessity of saying that all relief shall be denied, 
or of applying the means within our power. Courts of law are 
not invested with the power of election; they must take the law 
as it is imposed on them. Courts of the highest jurisdiction 
must often go into cases of the most odious nature, where the 
proceeding is only for the punishment of the offender ; here the 
claim is for a remedy, and the court cannot refuse to entertain 
it, on any fastidious notions of its own.’’! 

In this connection it may be well to observe that, in cases 
where the evidences of a woman’s virginity have been destroyed, 
and their absence is satisfactorily accounted for in her complaint, 
or petition, a physical examination may be dispensed with, and 
the cause heard without it.? 

Another objection, urged by the opponents of the method of 
eliciting evidence by physical examination, is the plea for special 

consideration due to advanced age, and one which has found 
more favor and been more tenderly dealt with than the conten- 
tion for immunity on the ground of modesty. It has been 
maintained that some salutary limit should be placed upon the 
obtention of this species of evidence, and upon the right of a 
plaintiff to compel the defendant to undergo a personal inspec- 
tion; thus, it is said that a man of sixty who marries a woman of 
fifty-two, should be content to take her ¢anguam soror ; * hence, 
it has been held that, in suits where the parties are persons in an 
advanced state of life, the court, having reference to such age, 
will decline to compel physical examination.‘ The better doc- 
trine, however, and the one most strongly recommended by 
reason and good sense, seems to be that though a greater degree 
of consideration is to be accorded to aged persons than to the 


1 Briggs v. Morgan, 3 Phillim. 325; $ Brown v. Brown, 1 Hagg. Consist. 
1 Eng. Ecc. Rep. 490; 2 Hagg. Con- Rep. 524. 


sist. Rep. 324. * Shafto v. Shafto, 28 N. J. Eq. 34; 

2 Serrell v. Serrell, 2 Swab. and T. Briggs v. Morgan, 3 Phillim. 325; 2 
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young, yet no particular age can, of itself, be urged in bar of 
such examinations.' It may sometimes occur that a physical 
inspection of the plaintiff has been had before the institution of 
the suit for divorce; in such case, the testimony of the examin- 
ing physicians is usually deemed sufficient, and no additional 
inspection is thereafter imposed.? But where a physical exami- 
nation has been ordered during the pendency of the suit, neither 
the court, nor either of the parties, is concluded by the report 
of the examining physicians, but it is competent to call in other 
inspectors and medical experts. If, however, these examiners 
testify that the malformation exists and might be removed by an 
operation, but that such operation would necessarily be attended 
with great risk to life, and with doubtful eventual success, the 
defendant is under no obligation to undergo such an operation.’ 


D. Mountsoy CLoup. 
Los ANGELES, CAL. 


1W.v. H., 2 Swab & T. 240. 523; 3 Eng. Ecc. Rep. 229. See, also, 
3 Devanbaugh v. Devanbaugh, 5 Anonymous, 35 Ala. 226; Harrison v. 
Paige (N. Y.), 554; 18 Am. Dec. 448; Harrison, 4 Moore, P. C. 96. 
Brown v. Brown, 1 Hagg. Ecc. Rep. 3 W. v. H., 2 Swab. & T. 240. 
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ESTOPPEL BY ASSISTED MISREPRESENTATION. 


Amidst much that is very complimentary and therefore pleas- 
ant in the reviews of a theory of estoppel by assisted misrep- 
resentation recently offered to the profession, there is an almost 
unanimous agreement that ‘*‘ Mr. Ewart is not the first author to 
indulge in the amiable weakness of attempting to enlarge the 
jurisdiction of a favorite subject’’— that ‘* the author appears 
to regard the application of the doctrines of estoppel as the 
panacea for legal difficulties.’’ Have we not had Thales with 
water as his universal principle, Anaximenes with air, Heraclitus 
with fire, the Middle Ages with its universal church and universal 
empire, Darwin with his all-explaining ‘‘ natural selection ’’ ?, and 
have not all these turned out to be not elements but compounds 
(more or less subtly combined ), not universals but merely limited 
and incomplete approximations or even fallacies and hallucina- 
tions? And now comes Ewart tugging away at his estoppel — 
cutting slices off the top and stitching them on to the bottom in 
the foolish effort to extend his modicum of solidity far beyond 
its possibilities. He craves hearing for short reply. «i: _ 

The theory propounded is applied to one class of cases only, 
and it is therefore either invalid and useless, or else ( necessarily ) 
covers all the ground claimed for it. It is quite true that examples 
of the class are found in very many departments of the law — 
sales, mortgages, priorities, bills of lading, warehouse receipts, 
company shares, factors, agency, choses in action, execution of 
documents, partnership, etc., but one would hardly object to the 
mathematical formula expressive of the law of gravity because 
it applied to planets, canaries, alligators and caramel candies. 
Given similarity of conditions and your solving principle is either 
entirely useless or always available. 

But you must be careful about your similarity; for the req- 
uisite is not absolute duplication of every detail, but similarity 


708 35 AMERICAN LAW REVIEW. 


in essentials only. And true classification is not satisfied with 
one division, but indulges frequently in many cross-divisions, 
which cut right across classes already agreed upon and forms 
new ones out of some overlooked similarity in all the rest. You 
must not object to the order Vertebrata because there are speci- 
mens with and without feathers, with and without gills. 

Now the one set of conditions to which the theory of es- 
toppel by assisted: misrepresentation applies is this: One person 
by misrepresentation has induced another person to change his 
position prejudicially, and the misrepresentation could not have 
been successfully made had not a third person supplied that 
which was necessary to make it credible — had not assisted the 
misrepresentation ; under these circumstances not only is the 
person who made the misrepresentation estopped, but so also is 
he who made it credible. It is agreed that misrepresentation 
will estop the misrepresenter in whatever department of the law 
the necessary conditions may appear. Is it too much to say that 
he who assists the misrepresentation will also be estopped ‘* in 
whatever department of the law the necessary conditions may 
appear?’ Why should the misrepresenter be estopped in all 
departments, and the aider or abettor in some only? 

Upon the whole the reviewers subscribe to the principle of es- 
toppel by assisted misrepresentation, speaking of it as ‘‘ an obvi- 
ous distinction in the subject, and one which has remained too 
long without definite recognition.’’ All that is new about it, how- 
ever, is the manner of its expression; the grouping together of 
many cases not heretofore seen to have in them similarities which 
entitle them to special classification ; and the conscious reference 
of the class thus formed to the well-known principles of estop- 
pel. Two or three instances will be useful: If an owner of 
property were to enable another person to pose as the proprie- 
tor and so to mislead an innocent purchaser, the true owner 
would be estopped from setting up his title. The purchaser has 
taken nothing — he has no title, for Nemo dat quod non habet; 
and the true owner is not estopped by misrepresentation, for he 
made none. But he is estopped because of the assistance af- 
forded — because he did that which made the representation credi- 
ble. For example aman by asserting that he owns certain shares 
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standing in my name, induces some foolish fellow to purchase 
them. Iam not affected, and cannot be estopped. But sup- 
pose that I had in some way made that misrepresentation credi- 
ble —that I had deposited with the defrauder (for another pur- 
pose) executed documents of transfer —I ought to be estopped, 
because of the assistance afforded. 

So too if a mortgagor by representing himself as the unin- 
cumbered owner should sell to an innocent purchaser, the mort- 
gagee’s title would not be affected. But if the mortgagee had 
(for example) handed over to the mortgagor the mortgage and 
a receipt for payment in full (although without intent to mis- 
lead), he ought to be estopped because of the assistance rend- 
ered to the misrepresentation. 

Again, if a man wrongfully claiming to be my agent makes a 
contract on my behalf I am not bound, unless I have in some 
way enabled the pretending agent to present the appearance 
of having authority. If I have, I am bound — not because 
of agency, for there was none, but by estoppel, because 
of the assistance by me afforded to the misrepresentation of 
agency. 

Such cases are very numerous and of great variety. They 
occur in almost every department of the civil law and the prin- 
ciple involved ought to be available no matter what the sort of 
property or what the kind of contract. In other words wher- 
ever the conditions necessary for estoppel by assisted misrepre- 
sentation appear, the principles of that doctrine ought to be 
applied. If there is indeed some department of the law in which 
the conditions being present the doctrine is not applicable, then the 
doctrine is wrong. You cannot say that substances attract each 
other directly according to the mass and inversely according to 
the square of the distance — but notin some department of matter. 
Nor can you say that given the conditions of estoppel by assisted 
misrepresentation estoppel will ensue— but not in some de- 
partments of the law. What you mean, if you should so say, 
is that the principle itself is wrong, or at least too widely stated 
and must be cut down. 

Two classes of cases are pointed out by the reviewers as being 
unamenable to estoppel by assisted misrepresentation. The 
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Green Bag (and it has the powerful aid of Mr. Bigelow’s opin- 
ion) says: — 

Again in dealing with agency in chapter XXVI, the author finds in estoppel 
the explanation of a principal’s responsibility for an agent’s unauthorized con- 
tracts within apparent authority. Now if estoppel is the explanation a good 
contract with the principal is obtained by the third person — or “‘ estoppel- 
asserter ’? — who actually knows the way in which the business in question is 
generally transacted, and no contract with the principal is obtained by the third 
person who knows nothing of this course of business — yet every lawyer knows 
that such knowledge or ignorance of the third person is not a matter of im- 


portance. 

Some one representing that he is my agent makes a contract 
ii my name. If he is not my agent, Iam not bound. But if I 
have in some way accredited his representation and so given him. 
the appearance of agency, I ought to be estopped because of the 
assistance rendered. And the case thus seems to be clearly within 
the class above referred to, that is to say, ‘‘ one person by mis- 
representation has induced another person to change his position 
prejudicially, and the misrepresentation could not have been 


successfully made had not a third person supplied that which 
was necessary to make it credible.’? Estoppel applies to this 
class; the example is within the class; but estoppel does not 
apply to the example! 

If estoppel be not the principle what is? Mr. Bigelow 
sSays:}— 


The question is simply one of the right to dispute, not the agency alto- 
gether, but the extent of the agency —thatis whether the act done was within 
the admitted agency. There lies the line between agency and estoppel. 

There are three replies: — 

(a) A case may be put (as above) in which there is really no 
agency at all—a stranger to me makes the misrepresentation 
and I am bound or not bound according as I have or have not 
made his misrepresentation credible. In this case at all events, 
the question is not ‘‘ the extent of the agency’’ for there is no 
agency at all, and the applicable principle must be estoppel. 

(b) And the case is not different if the misrepresenter be my 
agent to sell a parcel of my land, and he poses as entitled to 
deal with my bank account. In this case too he is not my agent 


1 On Estoppel, 5th ed., 565, 566; and see 457, 503 n. 
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qua bank account. It may be said indeed that the question is 
one of ** the extent of the agency;’’ but having settled that 
question of fact and ascertained that he was not my agent qua 
bank account, it cannot be that the department of law which 
treats of the relation of principal and agent has any application 
to the case. 
(c) Mr. Bigelow admits that — 
to hold one out as an agent and then attempt to deny the agency altogether 


is (after some one has acted upon the misrepresentation) another thing; that 
is a case of estoppel.! 


So that where there is no agency at all, estoppel is the ground 
upon which one accrediting an ostensible agent is liable; but if 
the ostensible agent has authority to do something entirely un- 
connected with the thing done, the applicable law is agency and 
not estoppel! That is difficult to follow, and it may again be 
suggested that the law of agency cannot apply to a case in 
which, so far as the act in question is concerned, there was no 
agency. 

But the Green Bag objects that if estoppel is left to settle 
such matters 
a good contract with the principal is obtained by the third person—or 
“ estoppel-asserter ’’— who actually knows the way in which the business in 
question is generally transacted, and no contract with the principal is obtained 


by the third person who knows nothing of this course of business, and that is 
not the law. 


That is to say, a third person who knows the course of the 
particular business knows those things from which he draws the 
conclusion that the pretended agent is a real agent, and so ob- 
tains a good contract; whereas the person with no knowledge 
of the course of business, not knowing the facts cannot draw 
the conclusion, and does not obtain a good contract. With 
much deference, that is the law. 

I do not deny that cases may be cited to the contrary, but 
they owe their existence to confusion between the proof of 
course of business (1) as evidence of real grant of authority — 
real agency, and (2) as ground for estopping the assertion of no 
agency. 

1 Bigelow on Estoppel, 5th ed. 458. 
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The two things are very distinct in principle although very 
often undistinguished in the concrete case: I am accustomed to 
send my servant to purchase groceries ; his instructions are to 
pay cash; nevertheless he sometimes charges the goods to my 
account, which from time to time I pay. The last bill I refuse, 
and the grocer may urge the previous occasions (1) as some 
proof of grant of authority — of real agency —to buy upon 
credit, or (2) as conduct from which he was entitled to infer the 
existence of authority — conduct from which I ought to be es- 
topped from denying real agency. If real agency is found to 
exist, I am liable by the law of principal and agent — Qui facil 
per alium, facit per se. If agency is successfully denied, I can- 
not be liable under the law of agency, but I may still be liable 
by estoppel. 

Now suppose that my servant visits a new shop-keeper — (one 
who does not know how my business of purchasing groceries has 
been heretofore conducted), and charges a bill to my account, 
am I liable? The Green Bag would say: ‘‘ Yes; the case is 
the same as if the grocer did know the way in which the busi- 
ness had been formerly transacted.’’ But we must distinguish. 
In both cases evidence of the previous dealings may be given as 
proof of the existence of agency — as facts from which the exist- 
ence of authority to purchase groceries upon credit may be in- 
ferred. But if the agency be successfully denied, grocer number 
one (he who knowing the facts was misled by the appearance of 
agency) alone can succeed by estoppel. Grocer number two 
cannot, for as the reviewer says ‘‘ personal knowledge (of the 
facts) and reliance are essential elements of estoppel.”’ 

The distinction then is, that persons who do not know the facts 
must succeed (if at all) by proving agency, whereas those who do 
know the facts may succeed (1) by proof of agency, or (2) if there 
is no agency, then because of the appearance of it, by estoppel. 

The Green Bag and Mr. Bigelow are joined by several 
others in protest against the encroachment of estoppel into the 
law of ‘ negotiable instruments,’’ for is not estoppel ‘‘a doc- 
trine to be resorted to only where the desired result can be ob- 
tained on no other theory ’’ ? — Why does he ‘** make use of it in 
every possible case? ”’ 
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Billa of exchange (include under the term promissory notes ) 
are said to have three peculiarities and to owe these peculiarities 
to the law merchant. I deny that there are any peculiarities 
which separate such instruments from the general body of the 
law. 

The first peculiarity is said to be that bills of exchange may 
be transferred so as to give to the assignee a right of action in 
his own name. Now, try and think of some chose in action 
arising out of contract which cannot be so transferred. And if 
you answer that the power to transfer is dependent upon recent 
legislation! it may be replied: — 

(a) Covenants which run with the land were always sued on 
in the name of the assignee. Was it the law farmer that so pre- 
scribed ? 

(b) The distinction never existed in equity. 

(c) The distinction then was merely between the practice of 
two courts; and even at law when the action was brought by the 
assignee in the name of the assignor that fact was recognized by 
the court, and a replication-so alleging was often a good answer 
to a plea. 

(d) At all events the distinction is now and forever defunct. 

The second peculiarity? is that bills of exchange are trans- 
ferred by indorsement, while other documents are passed by 
assignments of more elaborate character. 

(a) And how are bills of lading transferred? 

(b) The distinction (if any) is merely as to methods of con- 


1 Ina very valuable judgment (Dun- 
lop v. Silver, 1801, 5 U. S. App. 374) it 
is said: ‘‘That a chose in action may 
be made negotiable or assignable in its 
original creation by the contract and 
intention of the parties, independent 
of the custom of merchants and of 
statute law, seems not to be a new 
idea, but is strongly supported by the 
reasons assigned by the judges for their 
judgment in several of the reported 
cases. * * * Its negotiability then 
becomes a part of the nature of the 
contract; it is a quality belonging to 


itself and enters into its very essence.’’ 
Or asthe French say: ‘“‘ Elle dérive de 
la nature méme des titres 4 ordre ’’— 
‘It is derived from the very nature of 

the documents to order.”” Lyon-Caen 

and Renault, Précis de Droit Commer- 

cial, Sec. 1090. 

2 Ewart on Estoppel speaks of only 
two alleged peculiarities— the first 
and third of those above dealt with. 
The second is now mentioned because 
the recent edition of Mr. Bigelow’s 
book on Bills and Notes seems to lay 
some stress upon it. 
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veyance. There is discrepancy in that respect also between 
lands and animals, but no one suggests that for such reason the 
principles of the common law are inapplicable to dogs and 
horses. Land is transferred by deed, bills by shorter written 
process, and dogs by handing over one end of the chain; can 
any one see in this a reason for excluding lands, dogs, or bills 
of exchange from the common law rules of ownership, agency 
or estoppel? 

(c) An indorsement is after all but a conventionally abbre- 
viated assignment, and means the same as a four-paged con- 
veyance. 

The third peculiarity is that honest acquisition of bills of ex- 
change confers title. Very well, now name some other sort of 
property of which the same may not as truthfully be said. For 
remember that honest acquisition of a bill will not always confer 
title, and that similar acquisition of other property will some- 
times carry title. In other words, of all property it may be 
said that honest acquisition will sometimes confer title. And the 
important question thus arises: Is there any principle, applica- 
ble to all sorts of property, declaratory of the circumstances 
under which honest acquisition will confer title? If there is let 
us have it, whether it be gravity or estoppel or aught else — 
fangled, feathered or plain. 

Try this: Nemo dat quod non habet — lands, dogs and bills of 
exchange. Nevertheless honest acquisition sometimes confers 
title — lands, dogs and bills of exchange. That is to say al- 
though no one, without my authority, can sell my property 
(lands, dogs or bills of exchange) yet sometimes I may be un- 
able to deny that a good title has gone to the purchaser. And 
I am so disqualified or estopped, if I have assisted in the misrep- 
resentation of ownership or agency by which the vendor has 
effected his sale — lands, dogs or bills of exchange. That is a 
principle which ought to apply to all end every sort of 
property. 

For example if I stood by while another person, pretending 
to be the owner, sold my land to an innocent purchaser, I would 


be estopped, because of the silent assistance rendered to the 
misrepresentation. 
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So also if I sent my dog toa sales kennel, I would be estopped 
as against a purchaser, although I had twenty written agree- 
ments that the brute was to be exhibited merely and not sold. 

And if I handed over a bill of exchange payable to bearer to 
a bill-broker who fraudulently transferred it, I would be estopped 
by — No; estoppel is said to be debarred from this department 
of the law, and we must say that in such case (parallel though it ap- 
pears) it is the ‘* law merchant ’’ which declares that the trans- 
feree takes a good title; adding, by way of supposedly necessary 
explanation or apology, that ‘‘to this despotic but necessary 
principle the ordinary rules of the common law are made to 
bend; ’’! that *‘ the law merchant validates in the interest of 
commerce a transaction which the common Jaw would declare 
void for want of title or authority; ’’? that ‘it is here that the 
law merchant appears in its strongest colors and in its most 
striking contrast to the common law, it is negotiability that 
affords the coloring and the contrast ;’’* and that ‘* here is a 
positive exception to the ordinary principles of legal owner- 
ship.’’ 4 

If I handed an executed but blank transfer of shares to a 
broker with instructions to vest the title in my wife, I would 
clearly be estopped against an innocent purchaser if the broker 
fraudulently sold the sharestohim. And if I handed to a broker 
a signed but blank note with instructions to apply it to the re- 
tirement of a previous note, and if instead of so doing he sold it 
and pocketed the money I would be estopped — No; not in this 
department. Why bother about estoppel when we may mumble 
law merchant ’’ and pass quietly on? ® 

Why? Because the law merchant is not in opposition to the 
common law,® but is a part of it; because the law merchant 


1 Per Byles, J.,in Swan, N. B.A. Collins cites authority for his opinion 
1863, 2 H. & C. 184. that estoppel is ‘the foundation of 


2 Per Wilde, B., in Swan, N. B. A. rights arising upon unauthorized 
1862, 7 H. & N. 608; 31 L. J. Ex. 486. transfers of negotiable instruments.”’ 

3 Bigelow on Bills and Notes,p.206; Nash v. DeFreville, 1900, 2 Q. B. 72; 69 
and see p. 8. L. J. Q. B. 484. 


* Pollock on Contracts (6th ed.) 
427; and see p. 216. 
5 In a very recent case Mr. Justice 


® The underlying idea of the “ Law 
of Nature’ is that “ ultimate princi- 
ple of fitness with regard to the nature 
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does not ‘* validate that which the common law declares void; ”’ 
and because ‘‘ negotiability’’ ! is no more an explanation than if 
we ejaculated ‘‘ movability ’’ in reply to questions concerning 
gravity. 

This reply short as it necessarily must be, and therefore in- 
complete and so far unsatisfactory, leaves open the objection 
that in the examples suggested there was some conscious act of 
the estoppel-denier (handing over property for example) by 
which he contributed to the appearance of ownership or authority 
to sell; whereas in the case of bills of exchange a good title may 
pass where the true owner has done nothing, in fact in cases 
in which he has been the victim of fraud or theft. How can 
there be estoppel by assisted misrepresentation in the absence of 
active, conscious complicity? There are two answers: — 

1. The observation is welcome as a confession that estoppel 
by assisted misrepresentation applies to some cases of wrongful 
transfers of bills —to cases namely in which the owner has by 
conscious act contributed to the misleading of the transferee. 
It leaves open, not the question of the applicability of the 
doctrine of estoppel to bills of exchange but merely the extent 
of its operation in that department: Does it account for title 
passing when (to put the strongest case) the bill has been stolen 
from the true owner and passed on by the thief? 

2. Observe that acts of omission as well as commission may 


of man as a rational and social being, 
which is or ought to be the justifica- 
tion of every form of positive law; ”’ 
from whence also is derived the ‘* Law 
of God,” the “Jus Gentium,’’ the 
‘Common Law,” the “Law Mer- 
chant,’’ and, in the first instance, the 
Law Banker, the Law Partner, the 
Law Principal and Agent, and all other 
laws (see article by Sir F. Pollock, in 
Columbia Law Review, January, 
1901). You may embrace them all 
under any of the more general phrases, 
Law of God,” Law of Nature,” or 
“Common Law.’ Or, better, you 


need not deceive yourself at all with 
non -existing codes even when fortified 


with capital letters, being content with 
the simple distinction between cus- 
tomary and statutory law: ‘“ The laws 
of a state are more usually under- 
stood to mean the rules and enact- 
ments promulgated by the legislative 
authority thereof, or long-established 
local customs having the force of 
law.’? Per Story, J., in Swift ». 
Tyson, 1842, 41 U. S., S. C. 18. 

1 I have tried to fix the meaning of 
this word. It should be restricted to 
its original signification: transfera- 
bility, a quality possessed by lands and 
horses as well as by bills of exchange. 
Ewart on Estoppel, 378-385. 


; 
° 
t 
: 
j 
if 


ESTOPPEL BY ASSISTED MISREPRESENTATION. 717 


estop. For example, a partner who withdraws from a firm and 
neglects to give the customers notice of his retirement will be 
liable by estoppel to subsequent creditors; or a principal may 
be estopped by the act of an agent whom he has discharged, if 
he says nothing about it to people who ought to have been in- 
formed. Observe further that an estoppel-denier may, in other 
departments of the law than that of bills of exchange, be brought 
into estoppel against his will, and by an act which appeared to 
him to be perfectly regular. For example upon the faith of a 
forged transfer of shares a company issues a certificate of owner- 
ship to the forger, who sells to an innocent purchaser, and the 
company is estopped from denying the truth of its certificate.” 

We are now ready for the general principle that the owner 
of property must not accredit the asserted title of another per- 
son. He must not clothe another person with the apparent own- 
ership of his property. He must not do so by conscious act ; 
and if he be tricked into doing it, he, and not the innocent pur- 
chaser, must suffer *— lands, horses or bills of exchange. 

But there are different usages as to different properties and 
that which may give the appearance of ownership to one sort of 
property may not have the same effect if the property is of other 
character. For example, possession of money usually indicates 
ownership of it; but possession of a horse (usually) does not. 
I may therefore lend my horse to a friend without fear of thereby 
contributing to any misrepresentation which may be made as to 
ownership; but if I intrust my clerk with money to take to the 
bank, an innocent transferee of it could hold it as against me. 
Possession of a certificate of shares with an executed but blank 
transfer indicates authority to sell the shares and to complete 
the transfer; but possession of a blank conveyance of land 
usually indicates nothing. Possession of goods by a factor indi- 
cates authority to sell; while possession by other persons usually 
indicates nothing. Possession of a bill of lading deliverable to 
bearer indicates title to the goods as against the shipper of 
them; but possession of the goods themselves may indicate 
nothing. 


1 Ewart on Estoppel, Cap. 8. 3 Ewart on Estoppel, 94 et seq. 
2 Ewart on Estoppel, 840. 
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Aware of all these (and scores of other) customary indica- 
tions, owners of property must govern themselves accordingly, 
and must submit to estoppel, if by overt act or by negligence 
they have lent themselves 
to accredit the title of another person by placing in his power those symbols 
of property which have enabled him to hold himself out as a purchaser.! 

And bills of exchange are no exception to this rule. How could 
they be? A thief steals a bill payable to bearer and passes it 
on. Does the transferee get a good title from the man who had 
none? Must we revise the self-evident Nemo dat quod non habet? 
If not, will reason be satisfied with an ejaculation — * law mer- 
chant?’’? Or may we not say that although no title has been given 
by the person who has none, yet the true owner is estopped from 
so saying? 

But why estopped? What has he done? Well, he knew that 
possession of his bill of exchange would be an indication of 
ownership; he had two courses open to him — he might by re- 
strictive indorsement render the bill useless to a thief, or he might 
leave it payable to bearer and take chances of it being stolen. 
As long ago as 1820 exchequer bonds were misappropriated, and 
Mr. Justice Best in deciding against the true owner said that the 
fraud was due to his ‘‘own negligence in not filling up the blank.’’? 

Approach the case by degrees. Suppose that an owner of a 
bill hands it to a bill-broker for one purpose and it is applied to 
another. The owner, we may say, is estopped. If we prefer 
to say ‘‘law merchant,’’ we must explain upon what principle 
the owner of shares would lose them if he handed over an exe- 
cuted but blank transfer. Is that by the ** law financier?’’ And 
upon what principle is the owner of goods to lose them if he 
handed over the bill of lading to some one who misappropriates 
it? — by the ** law carrier?’’ No. 

If the consignor had intended to restrain the negotiability of it, he should 
have confined the delivery of goods to the vendee only, but he has made it an 
indorsable instrument.’ 

The first case(a bill handed to a bill-broker) is one of misappro- 
priation, and estoppel is the ground of decision. Now suppose 


1 Boyson v. Coles, 1817, 6 M. & 2 Ewart on Estoppel, 396. 
8. 24. 8 Lickbarrow v. Mason, 2 T. R. 71. 
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that the bill is stolen (not merely misappropriated ) but that the 
theft is due to the owner’s carelessness — instead of locking up an 
instrument as to which ‘‘ consummate care’’ should be exercised ! 
he knowingly left it exposed in some place of public resort. In 
this case too there can be no difficulty in applying the doctrines 
of estoppel; for we are accustomed to the notion of estoppel by 
carelessness. And the only question left is, Whether when the 
theft has been reasonably guarded against, can the owner be said 
to be estopped? But observe that by this time we have admitted 
estoppel to the department of bills of exchange, and the question 
has now become not, Is the law of estoppel applicable to such a 
case? but, What does estoppel say to such a case? Or in other 
words, Under such circumstances ought the indorser to be 
estopped? And estoppel replies in the affirmative, asserting 
with Sir Frederick Pollock that — 

The whole modern law of negligence, with its many developments, enforces 


the duty of fellow-citizens te observe, in varying circumstances, an appropriate 
measure of prudence to avoid causing harm to others; ? 


that more than ordinary care, nay ‘‘ consummate caution,’’ is required of per- 
sons dealing with dangerous weapons ® [or dangerous documents]; 


that a man may be more careless with regard to the custody of a thing that can 
be made available only by means of forgery than if by mere larceny; 4 
and that in the case of the purchase of a lost or stolen note the 
negligence — 
would seem to be imputable to the person who lost it, than to him who thus 
took it in the course of trade.5 

If ‘* law merchant ’’ is the only possible explanation of title 
passed by a thief of a stolen bill of exchange, what law was it 
that explained the passage of title to a stolen horse sold in mar- 
ket overt? Was it the common law;® or that despotic ‘ law 
merchant ’’ to which ‘‘ the ordinary rules of the common law 


1 Ewart on Estoppel, 395. vouchers in Cowdry v. Vandeberg, 101 
2 On Torts, 5th ed. 22. U. 8. 572; to bills of lading in Lick- 
3 Ib. 46, 455. barrow v. Mason, 2 T. R. 71; to stock 


4 Arnold v. Cheque Bank,1C.P.D. certificates with blank but executed 
581; 45 L. J. C. P. 562; Hatchett v. transfers, in National v. Gray, 12 App. 
Gibson, 12 Ala. 587. D. C. 276. 

5 Grant v. Vaughan, 8 Burr. 1526. 6 See the explanation in Ewart on 
See the same reasoning applied to Estoppel, 404. 
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are made to bend?’’ Strange that if the stolen property be a 
horse, the common law awards the title to the innocent pur- 
chaser; and if it bea bill of exchange the ‘‘law merchant ”’ 
decides in the same way, validating ‘‘ in the interest of com- 
merce a transaction which the common law would declare void 
for want of title.’’ ‘* It is here (it is said) that the law mer- 
chant appears in its strongest colors and in its most striking 
contrast to the common law. It is negotiability that affords the 
coloring and the contrast.’’ And there is not contrast, but 
identity ! 

It must not be supposed (as has happened) that the present 
writer’s contention is that the law relating to bills of exchange 
was not to some extent derived from the custom of merchants. 
No doubt it was. So also were almost all our other laws de- 
rived from custom.' And where we have gone wrong is (1) in 
failing to see that supposedly irrational provisions of bill of ex- 
change law are not irrational, but are quite sensible, having 
their counterparts in many other branches of the law, and (2) 
in attributing complacently that irrationality to the fact that the 
‘‘ despotic law merchant ’’ had in bygone ages decreed that ‘ in 
the interest of commerce a transaction which the common law 
would declare void for want of title or authority ’’ should never- 
theless be valid. 

No objection can be made to the phrase ‘‘ law merchant’’ 
but we must not be misled by it. There was no ‘ law mer- 
chant’’ in any other sense than there was, for example, a ‘* law 
assurer,’’ or ** Jaw farmer,’’ or ** law horse-dealer ;’’ and it is 
precisely as accurate to say that the law of marine insurance 
was derived from the ‘ law ship-assurer’’ as to affirm that the 
law relating to bills of exchange owes its peculiarities to the law 
merchant. The reason that we do not use the language in ma- 
rine-insurance law is that we have not there any seemingly irre- 
ducible anomalies to be slurred over by referring them to some 
mysterious origin. And the reason that ‘‘ law merchant ’’ is so 
familiar a phrase in bill of exchange law is that without such 


1 “¢ Every essential principle of the found in some precedent custom among 
common law, before it was adopted the people.” Per Caton, J., in Cook 
by the decision of any court, could be vv. Renick, 19 Ill. 601. 
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crutch we appear to be unable to get along. How can we ex- 
plain the astonishing phenomenon that a man may give a better 
title than he has? 

But it may be asked had we not as a matter of fact a law 
merchant as distinguished from a custom of merchants? Had 
we not courts of the Staple erected and regulated by Acts of 
Parliament?! Were not the decisions of those courts adopted 
by the ordinary courts of law? And may it not truly be said 
that the law relating to bills of exchange is founded upon the 
decisions of those courts? It is true that there were courts of 
the Staple. But it is also true that the jurisdiction of those 
courts was not confined to bill of exchange cases. It is also 
true that there were courts specially charged with marine assur- 
ance cases.” It is also true that such commercial courts existed 
throughout Europe, the best known of them being the Tribunal 
of the Mercanzia which held its sessions in Florence,’ and to 
which appeals in bankruptcy and assurance cases were made 
from all parts of Europe. It is also true that ‘‘ the law respect- 
ing negotiable instruments may be truly declared * * * to 
be in a great measure not the law of a single country only but 
of the commercial world.’’* It is also true that ‘* the actual 
proceedings of the Staple’’ and other ‘courts are almost 
entirely unknown to us.’’> It is also true that, in England, 
‘* rejecting some local laws, and affirming others, the King’s 
court par excellence did much to put an end to the diversity of 
usages.’’* And it is also true that the courts of other nations 
made very different work of it. 

And it is therefore true that there was no law merchant re- 
lating to bills of exchange in any other sense than that there 
was a law merchant relating to other parts of a merchant’s busi- 


1 27 Ed. III., for example. 

2 43 Eliz. c. 12; 13, 14 Car. IL, c. 
23. Policies used to be expressed “ to 
be made according to the custom of 
the Lombards in Lombard Street, 
London,” Griswold, p. 90. 

’ The building may still be seen in 
the Piazza della Signoria. Over the 
entrance (now converted into a win- 

VOL. XXXV. 


dow), is a bas-relief representing 
Christ, and under it is the inscription: 
@mnis sapientia a Domino Deo est."’ 

* Per Story, J., in Swift v. Tyson, 
16 Pet. 19; Andrew’s American Law, 
pp. 926-7. 

5 Smith’s 
LXXIII. 

LXXVII.; LXXX. 


Mer. Law, Introd., 


46 
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ness. There were customs, some local and some more wide- 
spread ; each case was disposed of in a lay sort of fashion, by 
the little local tribunal according to the notion of business which 
its members for the year might happen to have — referring to 
no records and leaving none; ! some of these notions were finally 
merged in the general law and some (nearly all of them), were 
rejected ; England took some and France took others.’ Let us 
drop then the idea that there was somewhere a despotic law 
merchant relating to bills of exchange which dictated to and 
controlled the common law, which rendered it inharmonious, 
incongruous and absurd, and to which the judges bad perforce 
to bow. Drop it, because we are glad to ascertain that the law 
is not so irrational that one part of it ‘* validates in the interest 
of commerce a transaction which’’ another part of it ‘* would 
declare void for want of title or authority.’’ 

We may be helped to drop it by inquiring what the French 
Mansfields and Holts made of this same ‘‘ law merchant,’’ by 
which we have. been taught to explain the phenomena said to be 
peculiar to bills of exchange. And we may be somewhat sur- 
prised to learn that the French know nothing of phenomena or 
despotism or inscrutability. 

Upon the contrary they have but one and the same law relat- 
ing to the transfer of all promises redeemable to bearer or order, 
whether bills of exchange or other documents; and there was 
(until 1872) but one and the same law regulating the rights of 


purchasers of all ‘‘ meubles’’ 


1 It is improbable that these lay 
dispensations proceeded upon rules 
more systematic than the decisions of 
the early Chancellors, whose decrees 
Blackstone (III. 438), declares were 
‘rather in the nature of awards, 
formed on the sudden, pro re nata, 
with more probity of intention than 
knowledge of the subject; founded on 
no settled principles, as being never 
designed and therefore never used for 
precedents.’’ It remained for Lord 
Eldon to deny that in his day at all 
events “‘ the equity of this Court varies 


whether they were documents 


like the Chancellor’s foot.’ Gee v. 
Pritchard, 2 Sw. 414. 

2 In a little read but (to the moles) 
useful book it is said that the ‘‘ cus- 
toms, in their formation, times of 
running and falling due, days of grace, 
etc., are almost as various as each 
European nation from another.” 
Beawes Lex Mercatoria, 561. A bet- 
ter hold of this idea would help 
to reduce the oppressiveness of that 
imperious and domineering “ law 
merchant.”’ 
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or horses. In the Dictionnaire de Droit Commercial it is 
said: 

‘¢ Mais tout titre a ordre est valablement cédé par endosse- 
ment. Ainsi sont négociables? par cette voie: — 

1. Les lettres de change. 

2. Les billets 4 ordre (even if ‘* considérés comme simpies 
promesses pour défaut d’énonciation de la valeur fournie’’ ). 

3. Les polices d’ assurances 

4. Les connaissements 

5. Les lettres de voiture 

6. Les obligations a la grosse. 

7. Les récépissés et warrants des magasins généraux. 

8. Les chéques, facultativement. 

9. Les factures, quand tel est |’usage de la place. 

10. Les actions et obligations des soci¢tés, lorsque la conven- 
tion les a stipulées 4 ordre.’’ * 

And the reason (one natural enough when we get a little used 
to it) is given in the standard work of Lyon-Caen and Renault: ‘ 
*¢ Aucune disposition de nos lois n’empéche un débiteur de s’en- 
gager envers son créancier ou envers celui auquel le créancier 
aura remis la créance; la clause a ordre n’est pas réservée ex- 
pressément a certains titres. Dans la pratique on fait notam- 
ment usage de cette faculté pour les lettres de voiture, pour les 


faits a ordre. 


polices d’assurances, pour les factures.’’ 


1 Vol. V., pp. 176, 7. 

2 The word is used, as it should be, 
to mean transferable. 

3 « But every document to order is 
sufficiently transferred by indorse- 
ment. So are negotiable by this 
method: (1) Bills of exchange: (2) 
Notes to order (even if considered as 
simple pramises for non-indication of 
the value furnished); (3) Policies of 
assurance when to order; (4) Bills 
of lading; (5) Way-bills; (6) Bot- 
tomry-bonds; (7) Warehouse  re- 
ceipts and warranties; (8) Cheques, 
facultatively; (9) Invoices, when 
such is the usage of the place; (10) 
Company shares and debentures when 


made to order.’? The author might 
have added theater tickets. Dalloz, 
1892, 2, 74, note. 

4 Précis de Droit Commercial, § 
1104; see also §§ 634, 1054, 1078. 

6 «No provision of our law pre- 
vents a debtor contracting with his 
creditors or with anyone to whom the 
creditor may transfer the debt; the 
clause to order is not reserved ex- 
pressly for certain documents. In 
practice one frequently uses this form 
for way-bills, policies of assurance, 
invoices.’”? Dalloz, 1897, 2, 185 note. 
The Germans have the same idea: 
Directions sent to a trader to deliver 
money, valuables or other things, bills 
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As to the title of a purchaser in due course of abill of exchange 
from one having no title, the law until 1872 was governed by 
the section commencing : ‘* En fait de meubles la possession vaut 
titre,’’ ! the second clause of which provided that in case of loss 
or theft the true owner could reclaim his property at any time 
within three years — whether a dog or a bill of exchange. Leg- 
islation has since 1872 made other provision, but into this recent 
law we need not enter. 

That the maker of a note could not set up any equities as 
against a purchaser who acquired possession is not a matter of 
astonishment to the French lawyer: ‘‘Elle dérive de la nature 
méme des titres 4 ordre,’’ ? as one would naturally suppose, had 
we not the impression that there was some mysterious difficulty 
to be explained away. 

Finally, although the law merchant gave its decrees to the 
civilized world, yet the English ascertained that that law com- 
pelled them to hold that a transferee after the due date of a bill 
took it subject to equities, and the French discovered the 
reverse.’ It looks as though the lawyers had more to do with 
this than had the merchants. 

In conclusion, the writer begs leave to reassert that to him 
‘¢it has always seemed to be somewhat absurd to suggest that 
such works as those of Mr. Justice Byles, Mr. Daniel and 
others, were the result of investigations into the law merchant. 
Judge-made law (not merchant-made), with Lord Mansfield as 
chief builder, is what we have here.’’* In any case the writer 


of lading, way-bills, warehouse re- 
ceipts, bottomry bonds, sea-insurance 
policies, etc., when drawn to order, 
may be transferred by indorsement. 
Commercial Code, Secs. 363, 364, 365; 
Civil Code, Secs. 794, 935. 

1 “With reference to chattels pos- 
session equals title.” Civil Code, 
Sec. 2279. 

2 “It is derived from the very 
nature of documents to order; ’’ Lyon- 
Caen and‘ Renault, Précis de Droit 
Commercial, § 1090. And so think the 
Germans: Civil Code, § 794. 

3 “‘Nous pensons donc que l’endosse- 


ment entraineles mémes conséquences, 
qu’il soit antérieur ou postérieur a 
Véchéance.’’ ‘ We think then that the 
same consequences follow upon in- 
dorsement whether it be prior or sub- 
sequent to the due date.’’ Lyon- 
Caen and Renault, § 1094. The Ger- 
mans do not agree with either of us: 
Law of 5 June, 1869, Sec. 16. 

4 Ewart on Estoppel, 375. Very lit- 
tle investigation orconsideration would 
suffice to explode this merchant-made 
theory. It is very remarkable what a 
hold it has. ‘“*‘Common law as it 
styles itself in England, judiciary law 


t 
ig 
4 
4 
4% 
4 
a 
a 
; 
4 
4 
4 


ESTOPPEL BY ASSISTED MISREPRESENTATION. 725 


is glad to receive the acknowledgment that the theory of estop- 
pel by assisted misrepresentation is of some value. If it has 
been overstretched, it will shrink. 


WINNIPEG, CaNaDa. 


as it might more aptly be styled every- 
where, which has no known person 
for its author, no known assemblage 
of words for its substance, forms ev- 
erywhere the main body of the lega) 
fabric.”? Bentham’s Principles of Mor- 
als and Legislation, Preface, p. 8. 

“The main machinery for the con- 
version of desultory and uncertain 
customs into fixed rules, needing only 
the complete development of govern- 
ment to transmute them into true law, 
are the decisions which are constantly 
demanded for the purpose of ascer- 
taining for a practical purpose the true 
purport and extent of an alleged cus- 
tom.’”? Sheldon Amos on The Science 
of Law, p. 50. 

“Within these thirty years the 
commercial law of this country has 
taken a very different turn from what 
it did before. We find in Snee and 
Prescott (1 Atkyns, 245), that Lord 
Hardwicke himself was proceeding 
with great caution, not establishing 
any general principle, but decreeing 
on all the circumstances put together. 
Before that period we find that in 
courts of law all the evidence in mer. 
cantile cases was thrown together; 
they were left generally to a jury, and 
they produced no general principle. 
From that time we all know the great 
study (whose great study? — that of 
the merchant?) has been to find some 
certain general principle, which shall 
be known to all mankind, not only to 
rule the particular case then under 
consideration, but to serve as a guide 
forthe future. Most of us have heard 
these principles stated, reasoned upon, 
enlarged, and explained (by whom? — 
the merchants?) till we have been lost 


Joun S. Ewart. 


in admiration at the strength and 
stretch of the understanding (of the 
merchants?). I should be very sorry 
to find myself under a necessity of dif- 
fering from any case upon this sub- 
ject which has been decided by Lord 
Mansfield who may be truly said to be 
the founder of the Commercial law of 
this country.’’ Per Buller, J., in Lick- 
barrow v. Mason, 1787, 2 T. R. 63. 
‘In the reign of George II. England 
had grown into the greatest manufac- 
turing and commercial country in the 
world, while her jurisprudence had 
by no means been expanded or de- 
veloped in the same _ proportion. 
The legislature had literally done 
nothing to supply the insufficiency of 
feudal law to regulate the concerns of 
a trading population; and the com- 
mercial law judges had, generally 
speaking, been too unenlightened and 
too timorous to be of much service in 
improving our code by judicial deci- 
sions. Hence, when questions neces- 
arily arose respecting the buying and 
selling of goods, respecting the 
affreightment of ships, respecting 
marine insurances, and respecting bills 
of exchange and promissory notes, no 
one knew how they were to be deter- 
mined. Not a treatise had been pub- 
lished upon any of these subjects, and 
no cases respecting them were to be 
found in our books of reports, which 
swarmed with decisions about lords 
and villains, about marshaling the 
champions upon the trial of a writ of 
right by birth, and about the custom 
of manors whereby an unchaste widow 
might save the forfeiture of her dower 
by riding on a black ram and in plain 
language confessing her offense. Lord 


uf 
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Hardwicke had done much to im- 
prove and systematize equity, but pro- 
ceedings were still carried on in the 
courts of common law, much in the 
same style as in the days of Sir Robert 
Tresilian, and Sir Wm. Gascoigne. 
Mercantile questions were so ignorant- 
ly treated, when they came in to West- 
minster Hall, that they were usually 
settled by arbitration among the mer- 
chants themselves. If an action 
turning upon a mercantile question 
was brought in a court of law, the 
judge submitted it to the jury, who de- 
termined it according to their own notions 
of what was fair, and no general rule 
was laid down, which could afterwards 
be referred to for the purpose of set- 
tling similar disputes. * * * He 
(Lord Mansfield) saw the noble field 
that lay before him, and he resolved to 
reap the rich harvest of glory which it 
presented to him. Instead of pro- 
ceeding by legislation, and attempting 
to codify * * * he wisely thought 
it more according to the genius of our 
institutions, to introduce his improve- 
ments gradually, by way of judicial de- 
cision. As respected commerce, there 


LAW REVIEW. 


were no vicious rules to be over. 
turned — he had only to consider what 
was just, expedient, and sanctioned 
by the experience of nations farther 
advanced in the science of jurispru- 
dence. His plan seems to have been 
to avail himself, as often as opportun- 
ity admitted, of his ample stores of 
knowledge, “acquired from his study 
of the Roman civil law, and of the 
juridical writers produced in modern 
times by France, Germany, Holland 
and Italy, not only in doing justice to 
the parties litigating before him, but 
in settling with precision, and upon 
sound principles, a general rule, after- 
wards to be quoted and recognized as 
governing all similar cases. Being 
still in the prime of life, with a vigor- 
ous constitution, he, no doubt, fondly 
hoped that he might live to see these 
decisions embracing the whole scope 
of commercial transactions, collected 
and methodized into a system which 
might bear his name.’? Lord Camp- 
bell’s Lives of the Chief Justices, III. 
274. Law-Mansfield and not law- 
merchant is what we appear to have 
here. 
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Since our last meeting the constitutionality of the Massachu- 
setts act has come up before the Supreme Court of the United 
States in the case of Tyler v. The Judges of the Court of Reg- 
istration, argued October 25, 1900, and decided December 17, 
1900. This was an appeal from the Supreme Judicial Court of 
the Commonwealth of Massachusetts, which held the act to be 
constitutional.2 Tyler was the owner of real estate, the 
boundaries of which were affected by certain proceedings before 
the Court of. Registration, in a suit to which he was not made a 
party by name, he having purchased pending these proceedings, 
to which his grantor was made a party. He filed a petition 
praying for a writ of prohibition from the Supreme Judicial 
Court of Massachusetts, alleging that the Land Registration Act 
under which the proceedings were taken violated the Constitution 
of the United States, because, first, the Massachusetts act con- 
tained provisions which would have the effect of depriving 
persons of their property ‘‘ without due process of law,’’ and, 
second, because it conferred judicial powers upon the recorders 
and also gave them power to deprive persons of their property 
‘‘ without due process of law.’’ The case came before the 
Supreme Court of the United States upon a writ of error, and 
tive of the judges, holding that the writ had been improvidently 
granted, the case was dismissed without a decision upon its 
merits. The opinion of the court was delivered by Mr. Justice 
Brown, and was based upon the view that nothing more than a 
moot question was presented by the record. The following 
quotations will indicate the grounds upon which the majority 
rested their conclusions : — 

‘*In the case under consideration,’’ says Mr. Justice Brown, 
‘*the plaintiff in error is the owner of a lot adjoining the one 


1 From a paper read before the C. Massie, of the Richmond Bar, on 
thirteenth annual meeting of the Vir- August 7, 1901. 
ginia State Bar Association by Eugene 2See Tyler v. Judges, etc., 175 
Mass., p. 71; 8. c. 55 N. E. Rep. 812. 
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it is sought to have registered, and the only question in dispute 
between them relates.to the location of the boundary line. In 
his petition he does not set forth that he made himself a party 
to the proceedings before the Court of Registration, his name 
does not even appear in the list of those who are required to be 
notified, or elsewhere in the proceedings of the court. * * * 
His objections throughout assume that he has actual knowledge 
of the proceedings, and may make himself a party to them, and 
litigate the only question, namely, of boundaries, before the 
Court of Registration. In other words, he is not affected by 
the provisions of the act of which he complains, since he has 
the requisite notice.’’ 

The court then adds that, to give petitioner a status, — 

‘¢ He is bound under his petition to show, either that he has 
been, or is likely to be, deprived of his property without due 
process of law, in violation of the Fourteenth Amendment ; 
and as no such showing has been made, we cannot assume to 
decide the general question whether the commonwealth has es- 
tablished a court whose jurisdiction may, as to some other per- 
son, amount to a deprivation of property. If that court shall 
eventually uphold his contention with respect to the boundary, 
he will have no ground forcomplaint. If he be unsuccessful, 
he may, under the registration act, appeal to the Superior and 
ultimately to the Supreme Court, whence, if it be made to ap- 
pear that a right has been denied him under the Fourteenth 
Amendment, he may have his writ of error from this court.’’ 

The result of this ruling was to remand Tyler to litigation in 
the State courts; and as the act had already been held constitu- 
tional by the Supreme Court of Massachusetts, the practical 
effect was to declare that Tyler, and others in similar cases, 
might exercise the privilege of bringing suits doomed to failure 
in all the State courts of Massachusetts, and, if not satisfied 
‘with the delays and expenses of such proceedings, might even- 
tually in some well-chosen proceeding, slake their thirst for liti- 
gation by an appeal to the Supreme Court of the United States. 
This decision apparently took off the edge of Mr. Tyler’s appe- 
tite, and I believe nothing further has been heard from him in 
the courts. 
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It is to be noticed that Mr. Chief Justice Fuller delivered a 
strong dissenting opinion, in which Mr. Justice Harlan, Mr. 
Justice Brewer, and Mr. Justice Shiras concurred, holding that 
- the writ of error had been providently issued and that the court 
should have gone into the merits of the case. The Chief 
Justice says: — 

«* * * Tt seems to me inadmissible for this court to 
deny, in a case like this, the competency of a party to invoke 
the jurisdiction of the State court, when that court has exercised 
it at his instance. 

‘‘The Supreme Judicial Court of Massachusetts held that 
prohibition was the appropriate remedy to avert the injury with 
which petitioner alleged he was threatened, and that peti- 
tioner was entitled to make the application for the writ; and 
thereupon passed upon the question of the validity of the stat- 
ute, and rendered a final judgment sustaining its validity. The 
unconstitutionality of the act was the sole ground on which the 
application for prohibition rested, and the determination of that 
Federal question determined the cause. 

‘* We have then ‘a suit’ and ‘a final judgment’ sustaining the 
validity of a State statute drawn in question for repugnancy to 
the Constitution. 

‘« Every element requisite to the maintenance of our jurisdic- 
tion exists, and I submit that we cannot decline to exercise it 
because of any supposed error on the part of the State court in 
respect of entertaining the suit.’’ 

To the writer this reasoning seems sound, and it is much 
to be regretted that a majority of the court failed to take this 
view. 

But the general opinion seems to be that, in effect, the dis- 
missal of Tyler’s suit was a practical affirmance of the constitu- 
tionality of the Massachusetts act. The newspapers of that 
commonwealth have taken this view, and the public, including 
the lawyers, seems to have been impressed with its correctness. 
It is argued that, even if a case, such as the Federal court 
indicates would be heard by it, could be made up, no litigant 
could be found who would undertake the great expense and de- 
lay when he may make a direct demand upon the assurance 
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fund provided for by the act, and thus recover full damages for 
any loss he may have sustained. Moreover the impression pre- 
vails that the decision of the Supreme Judicial Court of Mas- 
sachusetts was entirely sound, and that it will never be over- 
ruled even if a proper case should come before the Supreme 
Court of the United States. 

Mr. Clarence C. Smith, the niniallin of the Court of Land 
Registration, of Massachusetts, in a recent letter says: — 

‘* As to the theoretical discussion of land registration acts, in 
reference to their constitutionality if properly framed, the sub- 
ject seems to have passed beyond serious question in this State, 
after consideration of the ultimate effect of the two decisions 
made; one by our court and the other by the United States 
Supreme Court.”’ 

Mr. Smith then adds, that for a long while much of his time 
was spent in ‘‘ rehearsing and reiterating to people, day after 
day, the points raised, pro and con, by the mooted question, 
which,’’ says he, ‘*‘ was more or less of a daily occupation of 
mine until within the last six months or so, when the matter 
seems to have been dropped. At least no inquiries have been 
made at this office concerning the matter.’’ 

Though the Federal court declined to go into the merits of 
the case, most elaborate arguments were filed in the suit of 
Tyler v. The Judges of the Court of Registration.1. Mr. J. L. 
Thorndike represented the plaintiff in error, and the de- 
fendants were represented by Hon. Hosea M. Knowlton 
and Franklin T. Hammond, the attorney-general and assist- 
ant attorney-general of Massachusetts. Numerous Federal 
decisions were cited, in support of the argument in favor of 
the constitutionality of the Massachusetts act. The following 
quotation is made from the brief of the attorney-general : — 

‘¢ The most important of all these cases, however, is Arndt v. 
Griggs.? It was there held that a statute was constitutional 
which provided for the adjudication of title to real estate within 
its limits as against non-resident defendants notified only by 


1 Reported in U. S. Sup. Ct. Ad- 2 134 U.S. 316. 
vance Sheets, October Term, 1900, 
Pamphlet No. 5, p. 206. 
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publication. It was contended in that case that in accordance 
with the doctrine of Hart v. Sansom,’ in a suit to quiet title no 
decree entered on service by publication alone was valid because 
an action to quiet title was a suit in equity; equity acted upon 
the person; and a person was not brought into court by service 
by publication alone. In dealing with this argument, the courts 
said: ? — 

‘¢* While these propositions are doubtless correct as state- 
ments of the general rules respecting bills to quiet titles, and 
proceedings in courts of equity, they are not applicable or 
controlling here. The question is, not what a court of equity by 
virtue of its general powers and in the absence of statute might 
do, but it is what jurisdiction has a State over title to real estate 
within its limits, and what jurisdiction may it give by statute to 
its own courts to determine the validity and extent of the claims 
of non-residents to such real estate? If a State has no power 
to bring a non-resident into its courts for any purposes by 
publication, it is impotent to perfect the titles of real estate 
within its limits held by its own citizens; and a cloud cast upon 
such title by a claim of a non-resident will remain for all time a 
cloud unless such non-resident shall voluntarily come into its 
courts for the purpose of having it adjudicated. But no such 
imperfections attend the sovereignty of the State. Jt has con- 
trol over property within its limits; and the condition of owner- 
ship of real estate therein, whether the owner be stranger or 
citizen, is subjection to its rules concerning the holding, the 
transfer, liability to obligations, private or public, and the modes 
of establishing titles thereto. It cannot bring the person of a 
non-resident within its limits,— its process goes not out beyond 
its borders, — but it may determine the extent of his title to real 
estate within its limits; and for the purpose of such determina- 
tion may provide any reasonable methods of imparting notice.’ ”’ 

And in another part of the brief, the following quotation is 
made from the same case : — 

‘¢ The well being of every community requires that the title 
of real estate therein shall be secure, and that there be con- 


1110 U.S. 161. 2 Pp. 320. 
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venient and certain methods of determining any unsettled question 
respecting it. The duty of accomplishing this is local in its 
nature; it is not a matter of national concern or vested in the 
general government; it remains with the State, and as this duty 
is one of the State the manner of discharging it must be deter- 
mined by the State, and, no proceeding which it provides can be 
declared invalid unless in conflict with some special inhibitions of 
the Constitution or against natural justice.’’ } 

The brief of the attorney-general begins with a valuable 
historical sketch of the Torrens system, in the course of which 
he calls attention to the fact that the principles of the system 
have been in operation in parts of continental Europe for hun- 
dreds of years. ‘ 

‘* Registers of ownership have existed from time immemorial 
in Bohemia. In Vienna, registers of 1368 are still preserved; in 
Prague, of 1377; in Munich, of 1440. In the Rhine provinces, 
the present system of registering title was introduced compara- 
tively recently. 

‘* Registration of title was made universal in Austria in 1811; 


it was adopted in Saxony in 1843, in Hungary in 1849-56, and 
in Prussia in 1872.’’? 
A sketch of the progress of the system in America was given 


in our last report. Since then the chairman of this committee 
has had many requests for that report, — among them one from 
Hon. Reuben W. Jones, member of the House of Representa- 
tives of the State of Washington, who wrote that he was about 
to make an effort to have the Torrens System adopted by his 
legislature ; and one from Hon. George E. Waldo, the Com- 
missioner of Records of Kings County, N. Y., who wrote that 
he was investigating the subject with the intention of preparing 
a bill for introduction in the legislature of New York next 


1 Arndt v. Griggs, 134 U. S. 316, 
321. See also U.S. v. Fox, 94 U.S. 


. ” Then follows a quotation from the 
report of C. Fortescue Brickdale, Esq., 


315, 320; Langdon v. Sherwood, 124 
U. S. 74, 81; Wehrman v. Conklin, 155 
U. S. 214, 331; Lynch v. Murphy, 161 
U. S. 247; Hamilton v. Brown, 161 
U. S. 256, 275. 


Assistant Registrar of the Land Regis- 
tration (England), made to the British 
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winter. It is gratifying to recall that, while these preliminary 
steps have been taken in Washington and New York, the States 
of Minnesota and Oregon have gone further and actually incor- 
porated the system into their laws. It is encouraging also that 
at the last extra session of the General Assembly of Virginia, a 
joint resolution was passed and approved on February 15, 1901, 
under the patronage of Hon. S. S. P. Patteson, a prominent 
member of this association : — 

That Eugene C. Massie, Charles A. Graves, and W. W. Old, 
be requested to report to the next session of the General Assem- 
bly a bill embodying the principles of said Torrens System with 
such comments and recommendations concerning its adoption as 
they may see fit to make. 

The Constitutional Convention of Virginia, now sitting in the 
city of Richmond on July 23, 1901: — 

‘* Resolved, That the committee on the legislative depart- 
ment be instructed to consider and report a suitable provision 
for the Constitution authorizing and enabling the legislature to 
establish the Torrens System of registering land titles in this 
State.’’ 

And upon a subsequent day, the judiciary committee was 
directed by the convention to perform the duties required of the 
committee on the legislative department in the original reso- 
lution. 

The Torrens system is, therefore, now in the hands of the 
judiciary committee of the convention, and its advocates have 
every reason to believe that a provision will be incorporated in 
the new Constitution of Virginia favorable to its adoption in this 
State. It is not proposed to incorporate the system in the Con- 
stitution, but simply to make provision for its adoption and 
administration in such form as may hereafter be deemed wise 
and advisable by the General Assembly. 

It is proposed to insert in the new Constitution a separate pro- 
vision authorizing the legislature to establish a court of land 
registration, with general jurisdiction throughout the common- 
wealth, for the administration of the Torrens System of land 
registration and transfer, at such time and in such manner as 
the legislature may determine in case it shall hereafter adopt 
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said system. The exact form of this provision is a matter of 
vital importance now to be considered by the friends of the 
system and to be finally determined by the judiciary committee 
and the convention. 

And since events have progressed to this critical stage in Vir- 
ginia it is pertinent to inquire with particularity into the opera- 
tion of the system in other countries. The chairman of this 
committee has been in correspondence with the officials of South 
Australia, Queensland, New South Wales, and other Australian 
provinces where the Torrens Act originated, and has received 
copies of their acts. 

There has also been correspondence with the authorities of 
Manitoba, from whom the Real Property Act of 1900 has been 
received, amending and consolidating former acts. 

Hon. J. O. Bourne, Registrar of Titles at Brisbane, Queens- 
land, who sent some valuable printed statistics for the year 1899, 
writes 

‘* At the outset I would premise — and it should be clearly 
understood —that the Torrens System only applies to lands 
alienated from the Crown. All dealings prior to a grant in fee, 
such, for instance, as leases, etc., under the various Crown land 
acts are effected through the Crown Lands Office. When the 
grant is to be issued it is prepared in duplicate at the Crown 
Lands Office, signed by the governor, and forwarded to this 
office for registration. One copy is then bound up under the 
terms of section 32 and section 34 of the act of 1861, and the other 
is delivered to the grantee. Thenceforward all transactions are 
recorded and the title is traced in this office under the Torrens 
System unless the land is resumed by the Crown. 

‘«‘ By the operation of the ‘Real Property Act’ titles have 
. been much simplified in their character, the expense of them is 
reduced to a minimum and the transfer of property greatly 
facilitated. 

‘¢ There is security also in the titles issued by the office 
which did not formerly exist, as every transfer is carefully ex- 
amined by both a legal examiner and a professional draftsman, 
and errors are rectified before the title is issued. As the office 
is constantly discovering such errors, especially in connection 
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with the plans and descriptions lodged with the transfers, there 
could be no doubt that under the old system these errors would 
be passed unnoticed and afford an abundant crop of future liti- 
gation, which is thus avoided by the operation of the Torrens 
' System. It has thus become exceedingly popular, and its 
workings given great satisfaction to the public, who, in ordinary 
cases, prepare their own documents and thus save the expense of 
professional assistance. 

‘¢ The office has now been in existence thirty-eight years, and 
the rapid increase of the work performed in it, as shown by 
these statistics (copy of which for the year 1899 herewith) is a fair 
indication of the popularity of the system. The transactions 
since the establishment of the office number 1,397,910, and there 
has only been one instance of loss through an incorrect title having 
been issued. This notable immunity from error in titles issued 
under this system has engendered the utmost confidence in the 
validity of our titles on the part of the public.’’ 

The statistics furnished by Mr. Bourne show that the total 
area of lands alienated by the Crown to the end of the year 
1899 was 13,164,766 acres. And of this, 13,148,200 acres have 
been brought under the Torrens Act, leaving only 16,566 acres 
outstanding and still under the operation of the old Registration 
of Deeds Act. These figures demonstrate the favor with. which 
the Torrens Act is regarded in Queensland. 

Said statistics also show that 3,400 mortgages, involving 
£1,257,296 6s. 1d. were registered during the year 1899, of which 
£1,403, representing £89,103 14s. 4d. were for a consideration 
of £100 and under; 971, representing £168,597 9s. 10d. were for 
a consideration of from £100 to £250, and 481, representing 
£179,015 1s. 8d. were for a consideration of from £250 to 
£500 — showing how freely the Torrens System permits the 
owners of small estates to use their properties as a credit in the 
money market. 

Said statistics also show that out of a total of 290,204 new 
titles prepared from transfers under the Torrens System 
within the period from 1862 to 1890, 125,256 were issued by 
simple indorsement under the Real Property Act of 1877 amend- 
ing the original act. And the freedom with which transfers are 


{ 
q 


736 35 AMERICAN LAW REVIEW. 


made simply by indorsement upon the original certificate is 
further shown by the fact that in 1899, 8,065 transfers were so 
made out of a total of 11,789. This speaks volumes for the 
simplicity and cheapness of transactions under the Torrens 
System, and no one can fail to be impressed by these statements 
who has had any practical experience with the cumbrous and 
expensive forms now in use in Virginia. 

So much for Queensland. We come next to New South 
Wales. The statistics for the year 1899, sent by Hon. W. G. 
Hayes-Williams of Sidney, Registrar General of New South 
Wales, show that 19,855,735 acres of the declared value of 
£42,929,351 have been brought under the operation of the 
Torrens Act. 

But let us come nearer home. As stated in our former report, 
the Torrens System was adopted in Illinois in 1895, but was held 
unconstitutional in People v. Chase.! In 1897 another act was 
passed which was declared to be constitutional in the case of 
People v. Simon.? This act, however, applies the principle of 
local option to the system, and has only been adopted, as far as 
I am informed, in the county of Cook. There it has many warm 
friends, and the Chicago Real Estate Board appears to have been 
one of its most effective advocates. I quote as follows from a 
circular issued by this board on June 6, 1901: — 

‘A title registered under the Torrens System can be dealt 
with more safely, quickly and inexpensively than under the old 
system. The expense of the first registration, in most cases 
about $24.00, is not equal to the cost of an abstract since the 
Chicago fire, if there have been many transfers; and the cost of 
each subsequent transfer under the Torrens System, $3.00, is 
much less than the expense of a continuation of abstract. 

‘* When the title is once registered, a sale or mortgage loan 
can generally be closed within a few hours. 

‘* Owners of registered titles are enabled to sell or mortgage 
their property without annoying delays or difficulties. It is ap- 
parent that they appreciate the benefits of this law. 

‘‘The facility of transfer and safeguards, obtained through 
this law, will add to the value of the land. 


1 156 Ill. 527. 2 176 Ill. 165. 
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‘* While of real and permanent benefit to all landowners, the 
law is of special value to smaller property holders, to whom the 
present system is a source of never ending and heavy expense. 
Registration blanks and general information regarding the 
Torrens law can be obtained at the office of the registrar of 
titles of Cook County, Room 320, County Building. Inquiries 
by mail will receive prompt reply. 

‘¢In promoting this reform the Chicago Real Estate Board has 
spent many thousands of dollars and devoted its unremitting 
efforts for over ten years.”’ 

A report of the Torrens Committee of this board adopted 
and issued on June 5, 1901, contains the signatures of a large 
number of the real estate dealers and agents to a statement that 
they are prepared in making mortgage loans to accept certificates 
of title issued by the registrar of titles of Cook County; and 
also contains the signatures of a large number of the prominent 
lawyers of Chicago approving of the Torrens System of regis- 
tration. 

In commenting upon this action of the Chicago Real Estate 
Board, the Outlook of July 6, 1901, contains this brief 
article : 

‘¢ The-final testimony of the complete success of the Torrens 
System of registering real estate titles was given at the last 
monthly meeting of the Chicago Real Estate Board, when its 
committee on the system reported, not only its growing popu- 
larity, but also that practically all lenders of money were will- 
ing to make mortgage loans on the security of certificates issued 
by the county registrar under the law, without further inquiry 
into the validity of the titles covered. Such complete accept- 
ance of the system by the bankers means that it is now almost 
as securely established in Illinois as in Australia, and we may 
expect that it will make headway in this country almost as 
rapidly as did that other Australian system, the official ballot, 
after its merits had been tested in Massachusetts. Massachu- 
setts, too, it may be recalled, has already accepted the Torrens 
System, and so has Minnesota, by an act of the last legislature. 
Under the Torrens system titles to real estate are for a small fee 
made the object of an official search, and a certificate issued 
VOL. XXXV. 47 
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guaranteeing the title to the owner. After this official certifi- 
cate has once been issued, the property may be sold and mort- 
gaged again and again, by merely entering the transaction upon 
the certificate, without the need of any subsequent investigation 
of its validity, whereas under the traditional system — or rather 
‘ jungle’ as Cromwell called it — it is necessary for each pur- 
chaser or mortgagee of real estate to institute a new and costly 
search, going back over all the work of preceding purchasers 
and mortgagees. The story of a title, it has been said, is now 
told in the same fashion that the story of ‘* The House that Jack 
Built’’ is told to children. Hereafter it will be possible to 
record that the cock woke the priest without rehearsing the early 
episodes between the dog and the cat, the cat and the rat, the 
rat and the malt.” 

A few words now about the operation of the Massachusetts 
act. Mr. Clarence C. Smith, who has been already mentioned 
in this report, writes as follows in a recent letter: — 

‘*T would further say for myself that the practical operation 
of the act is, in my judgment, entirely satisfactory, and accom- 
plishes substantially what the advocates of the system have 
always claimed ; that, in substance, land once brought under the 
act becomes a quick asset to be sold or pledged for a loan, like | 
the ordinary forms of personal property, evidenced by certificate 
of ownership and bonds. Lenders of money and _ purchasers 
rely, as they have a right to under the act, on the evidence of 
the title and ownership disclosed by inspection of the original 
certificate in the registry, which, under our act, is made con- 

‘clusive in the absence of fraud or forgery, and hence a sale or 
mortgage may be consummated as soon as a deed or mortgage 
can be written and filed in the registry. It is not unusual for 
the negotiations and consummation of the transaction in regis- 
tered lands to be concluded the same day. People who have got 
one piece of land registered come back and get more registered, 
which naturally indicates that they find the system advantageous 
to them in their dealings with registered property. 

‘¢ This department is receiving a sufficient number of petitions 
to keep it busy all the time, although sitting continuously with 
no closing for summer vacation, as is done in most of the other 
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courts, and the business is increasing from quarter to quarter as 
shown by my payments to the State treasury.’’ 

He then adds, that the ‘‘ assessed value of lands now regis- 
tered, or being registered, amounts to $2,145,643.15, the actual 
value of which, with the buildings on the same, would represent 
an amount double this figure or more, I presume.’’ On January 
1, 1901, the assessed value of lands that bad up to that time been 
brought under the act was, $1,430,557. Within the last six 
months, therefore, there has been an increase of $715,086.15, 
or fifty per cent. These figures plainly show with what favor 
the act is being regarded in Massachusetts. 

In a letter dated July 11, 1901, Judge Leonard A. Jones, the 
well-known author and judge of the Court of Land Registration 
of Massachusetts, in referring to the Massachusetts land-regis- 
tration act, says : — 

‘* We have had in all up to the present time upwards of three 
hundred petitions for original registration. These have come in 
more freely since the decision of the Supreme Court of the 
United States, and since the lawyers quite generally have come 
to the conclusion that this ends all litigation about the con- 
stitutionality of the act. The case of Roller v. Holly,' and 
the decision of the U. S. Supreme Court in Tyler v. The 
Judges of the Court of Registration, show that the Supreme 
Court will not at any time consider the general question of the 
constitutionality of our act; that all the court will do in any 
case that goes up, if one ever does go up, is to consider the 
question whether there was due process of law in that case ; 
just as they would consider whether there was due process of 
law in any case originating in our Superior Court that might go 
up to the U. S. Supreme Court. The case of Roller v. Holly 
is instructive on this point. It was clear that there was not 
due process of law in that case by reason of the inadequacy of 
notice; but the court did not pronounce the law of Texas, under 
which the notice was given, unconstitutional. Very likely a 
notice given under that law in the State of Texas would be held 
by the same court to be due process of law.”’ 


1176 U. 8S. 398. 
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In the same letter Judge Jones says: — 

‘*] am glad that you are still working for the adoption of the 
Torrens System in Virginia. In practical operation the Massa- 
chusetts Act is without friction, and our experience suggests only 
one or two amendments.”’ 

Acts adopting the Torrens System usually make it optional 
with landowners, and the writer thinks that this feature should 
be preserved in any act that may be adopted in Virginia. But 
it is worthy of comment that by an amendment of the land- 
transfer act of England,' it is provided that compulsory regis- 
tration of title to land may be required under certain circum- 
stances in case of sale; and under this provision compulsory 
registration has been extended to the county of London. 

In another letter from Judge Jones dated August 3, 1901, he 
says: — 

‘¢ The law in this State is constantly growing in favor and the 
opposition on the part of several lawyers who were afraid that it 
would interfere with their business seems to be growing less. 
At any rate they are not saying much about it now. The num- 
ber of applications is steadily increasing, though there is no 
compulsory provision in force.”’ 

In a letter from Hon. Charles Thornton Davis, Associate Judge 
of the Massachusetts Court of Land Registration, he says: — 

‘¢ The only suggestions that occur to me that would be of any 
use to you, in addition to what Judge Jones and I have already 
written you, are these: — 

‘¢1, I notice that the new Minnesota act provides for an ab- 
solute decree, with a sixty-day period for appeal, and I know 
that this would satisfy some of the strongest critics of our Mas- 
sachusetts act. Personally, 1 think our period of thirty days 
for appeal is long enough, both constitutionally and practically, 
but the point is worth considering. I regard the provision of 
the Illinois law providing a long statute of limitations as most 
unfortunate, and one of the counsel in the lllinois cases recently 
said to me that he hoped very soon to see the Illinois act changed 
in this respect to conform to our law. 


1 60 and 61 Vict., chapter C65 (1897). 
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«© 2, In an old State like Virginia the conditions are much the 
same as regards conveyancing as in Massachusetts. It seems to 
me that it will be very much safer (especially if you provide for 
an absolute decree with a short period for appeal), for you to 
have a separate court. Our own Superior Court, which is the 
great trial court of this State, has neither the time nor the spe- 
cial knowledge of conveyancing required for land registration 
proceedings, and the judges of that court, so far as I have talked 
with them, are all anxious to have the appeal, which now exists 
from this court, abolished, and cases sent over there for trial by 
jury on jury issues simply, and then transmitted back here again, 
as is done with cases from the Equity Session. 

‘¢3, The war on the Torrens System by the Illinois title in- 
surance companies has recently beenclosed. The title companies 
have accepted the Registration Act and are now working under 
it. In this State we have had the strong opposition of a 
few leading conveyancers, this opposition being partly theoreti- 
cal and partly for financial reasons. In both cases, in my opin- 
10n, the opposition is due more to ignorance “of the act and 
prejudice against anything new and disturbing in real estate 
matters than to anything else, and since the decision of the 
United States Supreme Court there seems to have been a marked 
and favorable change in the attitude of the bar toward the Reg- 
istration Act. The increase in business has, however, been at 
about the same rate as from the beginning. Every quarter year 
has seen a moderate, but steady, increase, both in the number 
and in the character and importance of petitions filed. 

‘¢4, The act was drawn, as you know, by a skilled special com- 
missioner, and not in ordinary course in the legislature; and it 
was so well drawn that it works perfectly smoothly. So far as I 
am able to judge, it is an entire, practical, working success. 
My own personal interests and ambitions lie rather in the devel- 
opment of the court as a convenient tribunal for the determina- 
tion of questions of real estate law. I have studied the Torrens 
System in general, however, with some care and I am satisfied 
from our three years’ experience that it is a very great safe- 
guard and economy to real estate owners, and of all the many 
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systems which have been tried, I think our own the most prac- 
ticable.”’ 

The writer does not care to pose as an enthusiast. Neither 
does he wish to appear too much in the role of a reformer, nor 
to be regarded as a cavalier of the hobby-horse or a man of one 
idea. But he does wish to leave the impression that he is 
deeply in earnest in advocating the adoption of the Torrens 
System in Virginia, because his investigations and studies have 
convinced him beyond doubt that the adoption of this system 
will confer many material benefits upon every owner of real 
estate and promote the immediate and permanent development 
of the wonderful resources of the commonwealth. The im- 
provement of our land laws will not only tend to invite immi- 
gration, but, by the adoption of the principles of this system, a 
new and ready basis of credit will be provided for our citizens ; 
and every owner of real estate, great or small, will be enabled 
to use his property freely and to take an active part in the com- 
mercial enterprises which form the life and mark the progress 
of modern civilization. 

When our fathers first cast anchor on these happy shores, a 
grand and glorious country lay before them; but it needed the 
subduing strength and the intelligent labors of a race of heroes. 
Forests were felled, water-courses cleared, swamps drained — 
and the land began to smile with a new sweetness and fruitful- 
ness. Flocks and herds began to multiply and the earth gave 
forth her increase in annual crops of grain and fruits, so that 
the growth of population was more than met by the growth in 
wealth. But the whole attention of our fathers was not devoted 
to the material interests of the land. The cause of freedom 
elaimed their homage — freedom of thought, speech, and deed 
in every department of life; and many wise steps were taken to 
adapt the ancient and admirable rules of the common law to the 
customs and needs of a new land and new people. It needed 
the strength and courage of mighty men to conquer and remove 
the physical obstacles that surrounded and enveloped the be- 
loved Old Dominion; and beneath their transforming touch 
lovely fields and fertile hills blossomed in beauty and bloomed 
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with fruitful harvests. It needed the boldness of patriots and 
the vision of prophets to inaugurate and enact radical but appro- 
priate changes in the old laws, from which have flowed streams 
of progress. But all cannot be done by one generation though 
giants abound; work will still remain for those who follow, anda 
grand field for labor lies before us. To clear away the labyrinth 
of difficulty, doubt, and danger that surrounds every transaction 
in lands, and to make such changes in the great body of real estate 
laws in Virginia that every one who chooses may be enabled to deal 
with that class of property as freely, quickly, cheaply, and safely 
as with registered stocks or bonds; to adapt and mould ancient 
laws and customs to the new conditions and complex requirements 
of modern civilization and modern methods of doing business — 
this is no slight task, but one which may well engage the serious 
concern and active efforts of the brightest intellects and most 
patriotic men of our day. The Bar of Virginia has ever been 
foremost in the cause of freedom, and the time has now come 
when it should take the lead in breaking the shackles of the law 
by which the rich and poor alike are bound in every transaction 
concerning real estate in this commonwealth. If this bar asso- 
ciation expects to live and grow it must exhibit and employ 
the faculties of an animate organism, and make itself felt in the 
issues of the day. Gentlemen of the Bar, we cannot afford to 
lag behind; we must lead as our fathers led — not rashly and 
wildly, but temperately and wisely. This question has now been 
before us for two years, and it will not do to remain inactive 
any longer. We must get abreast of the times and keep up 
with the march of events; and each one of us must take part 
in conferring upon Virginia the boon of an improved system of 
land registration and transfer. 
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LEGISLATION WANTED FoR ANARCHISTS. — The assassination of the 
President of the United States by a bair-brained anarchist has led to a 
general demand throughout our country, and among members of all 
parties, for the enactment by Congress of a more stringent law dealing 
with anarchists. Wesay among all parties, because members of the so- 
called ‘* States’ rights party’’ are as much in favor of it as are the 
members of the party in power. This may be inferred not only from 
the editorial expressions of the newspapers of that party, but from such 
straws, showing the drift of the wind, as a resolution passed by the 
Jefferson Club, of St. Louis, and another resolution passed by the two 
houses of the legislature of Texas, demanding a constitutional amend- 
ment piacing such acts in the category of treason. The Federal gov- 
ernment has the undoubted power, under the Constitution, to pass and 
administer suitable and wholesome laws for the protection, not only of 
the President, but of all the agencies of the Federal government, and 
is not in the slightest degree dependent upon the agencies of the State 
governments for such protection, unless it chooses to remain in such a 
state of dependence. Not that those agencies cannot, in most cases, 
be depended upon to do their duty, but that their laws may not be so 
framed as to mete out the punishment for such an appalling public crime 
as its atrocity and its effect upon the public weal demand. In this 
case the incongruous spectacle is presented of the murder of the Presi- 
dent of the United States, being punished alone under the statute law 
of the State of New York, within which State the crime happened to 
take place, just as the murder of a common person would be punished. 
A State jury has the power to acquit, and a State governor to pardon, 
the assassin. There is no doubt whatever that, in this instance, the 
miscreant will receive ample justice according to the law of New York ; 
but if the President had lived, it would not have been a measure of 
justice proportioned to the crime. Nothing short of death can ade- 
quately atone for such a crime, and this wholly without reference to 
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the question whether the crime is consummated in an assassination, or in 
part consummated in a dangerous wounding, or whether there has been 
no more than a bare attempt clearly made out. The attempt and the 
deed should stand upon the same footing, and the punishment of 
either should be death in some disgraceful form, and nothing less 
than death. Congress will enact such a law in December. It will not 
be enacted under the impulse of the natural public hysteria which fol- 
lowed the news of the crime and the subsequent death of the Presi- 
dent; but it will be enacted by lawyers and statesmen, in the calmness 
of their deliberations, and in cool weather. 

The proposition that there should be a constitutional amendment 
declaring attempts on the life of the President to be treason, is not 
well conceived. No such amendment is necessary. It would require 
three-fourths of the States to ratify it, and a computation, quickly 
made with a pencil, would show that the opposition of the small States 
might result in its being defeated by no more than two or three mill- 
ions out of the seventy-five million people of the United States. No 
such amendment is necessary, for the reason that the punishment of 
the crime is not rendered the more certain by changing the name of 
the crime; and such an amendment would have no other effect. 

A more difficult question will be, what measures should be taken to 


- repress the growth of anarchism —to repress anarchistic meetings, 


anarchistic speeches and the publication of anarchistic literature. The 
danger which lurks in this legislation is the danger of infringing the 
freedom of speech, the freedom of the press, the freedom of public 
meeting, and the right freely to communicate and disseminate ideas on 
political subjects. But we have among us a murder society like the 
thugs of India, which denies the right of all government to exist and 
all heads of government to live. Shall they receive the protection of 
any government? Shall we tolerate such utterances as that which 
appeared about the same time as the assassination of the President, in 
‘Die Freiheit,’”? the anarchist organ edited and published in 
New York City by Herr Most. His proposition was that all 
government is murder, robbery and oppression, and that the 
chiefs of every kind of government ought to be killed 
‘* through blood and iron, and poison and dynamite.’’ Do the rights 
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of a free press require the government to tolerate the publication of 
such opinions? Men who league themselves together for the purpose 
of destroying all government by such means become hostes humani gen- 
eris. They are like gangs of pirates or nests of vipers; and it may 
well be worth discussion whether the safety of honest people who found 
and carry on good government, which government protects the lives 
and property of these very miscreants, — does not require more drastic 
measures than either ourselves or our ancestors have applied to the 
suppression of crime; whether the swift hand of administrative pro- 
cess, without the delay and formalities of a judicial trial, ought not to 
fall upon them; whether we ought not to meet anarchy with war, to 
fight the devil with fire, and to apply to them the doctrine that all that 
murder by the sword shall perish by the sword. 

At least, a law ought to be enacted whereby their American citizen- 
ship can be taken away from them, but only upon fair trial and an op- 
portunity to be heard in their defense, and whereby if, upon like trial, 
it shall be proved that they have advocated murder as a means of de- 
stroying or revolutionizing governments, the protection of the govern- 
ment shall be withdrawn from them. At all events, let us do 
all we can to extirpate them within the limits of the constitutional 
restraint that ‘‘ cruel and unusual punishments shall not be in. 
flicted.’’! Banishment, at least, is not a cruel or unusual punishment 
within the meaning of this provision, since it has been resorted to by 
all civilized nations. If they are foreigners, we can send them back 
to their own country, without violating any obligation of international 
law. If they are our own citizens we can establish a penal colony for 
them on some of our remote possessions — for instance, Wake Island, 
or the Island of Attu. 

The assassin is in the hands of the law, — let him suffer the dues of 
the law, in full measure, pressed down and running over. Give him 
prison fare and no more. Let him sleep on a hard plank and no better. 
And by all means keep away from him the silly women that will ache to 
bring bouquets to him. 

Since the above was written, a grand jury of the County Court of 
Erie County, New York, Judge Emery presiding, returned a bill of in- 
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dictment against Czolgosz, charging him with murder in the first degree. 
The Bar Association of Erie County intervened, to the extent of its in- 
fluence, and advised the Court to appoint two eminent lawyers, former 
justices of the Supreme Court of New York, Judges Lewis and Titus, 
to perform the disagreeable duty of defending the prisoner, tothe end that 
he be secure in his legal rights. The Court accordingly made the ap- 
pointments. Judge Lewis accepted the appointment, but with evident 
repugnancy and under protest. Judge Titus was outof the State, and 
on September 18 had not signified his intention to accept the appoint- 
ment. Thereupon Hon. Adelbert Moot, president of the Bar Associa- 
tion, sent him a long telegram stating that the Bar Association had 
unanimously agreed upon him and Judge Lewis to act as counsel for 
Czolgosz, and that Judge Emery had appointed them in compliance 
with the request of the Bar Association. This telegram to Judge Titus 
contained the following language, with the spirit of which the profes- 
sion will entirely concur: — 


This was done that an insane man should not be convicted, if he be insane, 
and that his trial should not be degraded into a mere attempt to cheat justice, 
if he be sane. If you will act, Judge Lewis will act, on the understanding that 
the entire Bar Association shall give such advice and assistance from time to 
time as shall be required. Anarchy is to be denounced and the law upheld. 


But if the man is insame, in the words of McKinley, ‘‘ Let no man hurt him.”’ 
* * * ~ * * * ~ * 


There has never been a better opportunity to render the law a real service 
than in seeing that there is a fair trial in this man’s case. Andif itis to be 
held, the people of the world will see what it means to have experienced lawyers 
to defend with ability, dignity and justice. The bar urges you to discharge this 
disagreeable duty. 


At this point of time our record ends. 


- 


Tue Denver MEETING OF THE AMERICAN Bar Association. — The last 
meeting of the American Bar Association, which took place at Denver, 
on the 21st, 22d and 23d of August, was a great success. The number 
of members who registered at the meeting was 305, high water mark so 
far, exceeding any past figures. Three hundred and one members sat 
down at dinner, as against the largest previous dinner of the Associa- 
tion, which was that of 1896, when the number was 267. Among this 
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number there were, of course, many members of the local bar who took 
occasion to join the Association. On former occasions, when the meet- 
ings took place at Saratoga, a very large number of the members would 
leave on Friday in advance of the dinner. But here, those who attended 
the sessions stayed from beginning to end. The addresses and papers 
are conceded, by all who heard them, to have been of high quality. 
The ride of the Eastern and Southern members across the desert 
country, intervening between the Missouri river and Denver, was hot, 
dry, dusty and not unattended with physical suffering ; but when they 
arrived at Denver the interesting events of the meeting and the hospi- 
tality of the Denver and Colorado bars repaid them forit‘all. Nothing 
was left undone. The four-day excursion through the glories of the 
Rocky Mountains was laid out on a magnificent scale, and was success- 
ful in every respect. The busiest members of the local bar gave up 
their time to accompany the members of the Association, and the rail- 
way arrangements were luxurious and perfect. They kept the members 
of the Association and their families safely during the entire four days: 
defended them against train robbers, Indians, mountain bears and the 
Knights of Aksarben, and returned them to Denver without an acci- 
dent. 

At the Royal Gorge a hasty meeting was held while the train stopped, 


at which Congressman Littlefield, of Maine, presided, and Judge Selden 
P. Spencer, of St. Louis, drew up the following address of thanks, 
which was typewritten and signed by some 200 members of the Asso- 
ciation and members of their families, who were on the trip: — 


To the Colorado Bar Association and the Denver Bar Association: 

The members and delegates to the twenty-fourth annual meeting of the 
American Bar Association, who, with their families, have enjoyed your un- 
bounded hospitality, cannot leave your State without some expression of the 
appreciation in which they hold your courtesy, cordial, unvarying and resource 
ful as it has been. 

In the Canon of the Arkansas, therefore, by the Royal Gorge, with one 
accord and moved by a common desire, we record the delight with which we 
have enjoyed the trip, for four days, over the mountains and through the valleys 
of Colorado, made possible by your unequaled hospitality and attended by a 
regard for our comfort and provision for our pleasure, as unrivaled in its 
extent as it has been agreeable in the manner of its delightful and continued 
operation. 

The grandeur of Colorado’s mountains, the magnificence of her canons, the 
beauty of her fertile valleys, the unlimited richness with which God has en- 
dowed her in material wealth, we shall never forget; but with it all, and above 
it all, the friendships we have made with your people, and the courtesy we have 
received at your hands, will abide with us always, a constant source of delight- 
ful recollection and a most brilliant event in the history of our Association. 
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The feeling of every one seems to be that the Association has grown 
in strength by its far western outing. The Association did itself honor 
by electing as its next President, U. M. Rose, of Arkansas, whose por- 
trait, together with one of his happiest Bar Association addresses, we 
publish in this number. : 

The American Law Review took the management of the American 
Bar Association to task for their settled habit of holding the meetings 
of the Association east of the center of population of our country, and 
chiefly in the northeast, and we went so far as to propose that its name 
be changed to that of the Northeastern Bur Association. We clamored 
that it should follow the advice of Horace Greeley and ‘‘ take a wheel- 
barrow and go West.’’ Well, it went West, and farther west than we 
hoped or intended, as the first experiment. Owing to the sparseness 
of the population of the far western regions of our country, and the 
heat and discomfort attending the passage from the Missouri river to 
the Rocky Mountains, we bad fears that there would not be a good at- 
tendance, and doubted the success of the meeting. Under this fear we 
acted as a self-appointed advertising agent of the Association, and did 
all we could to drum up a good attendance; and we have the satisfac- 
tion of feeling that our efforts met, to some extent, with a response. 
We also demanded the election of U. M. Rose as the next President of 
the Association. Our wishes were amply gratified. The Association 
met at Denver and the meeting was a great success. Mr. Rose was 
elected to the next presidency of the Association ; and his president’s 
address at its next meeting will be well worth listening to. 

And now, if Mr. Rawle and Mr. Hinkley, respectively the Treasurer 
and Secretary of the Association, to whose steady and persistent exer- 
tions its success is so largely due, need any further assistance from the 
tow-line of the American Law Review, we will hitch it to their craft 
and tug as hard as we can. 


Farr Criticism oF THE SupREMe Court oF THE Unitep States. — 
In his address read before the American Bar Association of Denver, on 
the Insular Cases, Congressman Littlefield, of Maine, expressed the 
opinion that, in the manner in which the results were reached, and in 
the variety of inconsistent views expressed by the different members of 
the Supreme Court of the United States, ‘‘ the cases are without a 
parallel in our judicial history.’”” The address was loudly applauded ; 
before the applause had subsided, Mr. Adolph Moses, of Chicago, took 
the floor and said: — 


regret to have listened to what I consider an unwarranted attack upon 


q 
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the Supreme Court of the United States, and as a member of this Association 
I wish to raise my voice in protest against the use of this platform for a pur- 
pose of this kind. 

He was promptly ruled out of order. It seems that Brother Moses, 
the hero of ‘‘ John Marshall Day,’’ through his efforts to elevate the 
reputation of a man whose doctrines would have absorbed all power into 
the hands of the Court and made the other departments of government 
its mere puppets, has, through his efforts in that behalf, acquired a 
great affinity for the Court. The judges of that Court would scarcely 
agree with Colonel Moses; they expect and welcome fair criticism, and 
especially look for it when the Court assumes to decide political ques- 
tions, — questions which the Constitution never committed to them for 
decision. 


A Woman DEBARRED FROM ADMISSION TO THE AMERICAN Bar Associ- 
ation. — At the last meeting of the American Bar Association, an appli- 
cation for admission to membership was made by Mrs. Jane B. Ott, of 
Iowa, a member of the bar of that State, and qualified but for her sex, to 
be a member of the American Bar Association. The General Council was 
almost evenly divided upon the question, and it was decided to let the 
matter go over until next year, and then take up the question of 
appointing a committee to draft an amendment to the constitution which 
will make women eligible. We do not understand that the language 
of the constitution contains any affirmative disqualification of women 
for membership. ‘They are admitted to membership in the Bar Asso- 
ciations of many of the States; they are now enrolled as attorneys and 
counselors in the Supreme Court of the United States. We regret the 
action of the General Council: we do not regard it as creditable to them 
or to the American Bar Association. 


A New Home ror tHe Supreme Court or tHE Unitep States — 
Possisty, ‘‘ Tae Tempie or Justice.’’—In a former number of this 
publication we printed a communication from Frank Harvey Field, Esq., 
of Brooklyn, calling the attention of the profession to the inadequacy 
of the accommodations provided for the Supreme Court of the United 
States, and for the bar attending upon the court; and we gave our 
views as to what those accommodations should be. That letter and our 
comments thereon were taken up and reprinted in the New York Law 
Journal, and that publication warmly commended those views. We 
have recently received a letter from a learned gentleman residing in 
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Washington and practicing in the Supreme Court of the United States, 
in which, after referring to the crowded and inadequate character of so 
much of the Library of Congress, situated in the basement of the Capitol 
building, as furnishes the library of the Supreme Court, he says: 
‘‘ What is hoped for, however, and what will probably be enjoyed in 
another generation, if not by us, is a new building and home for the 
Supreme Court. Several bills have been introduced in Congress for 
such a building, to be called, possibly, ‘ The Temple of Justice,’ and to 
occupy a position in front of the Capitol and opposite the new library 
building. Such a building, corresponding in architecture and propor- 
tions to the new library building, would be a proper home for the 
Supreme Court, the Court of Claims, and possibly our Federal courts 
located in Washington, with their libraries.’’ 

It is earnestly to be hoped that the legal profession throughout our 
country will exert their influence, applying it to their respective 
senators and representatives, to have a measure of this kind carried 
through. Here is a judicial tribunal, the most powerful and influential 
in the world, the only one to which is accorded the power of setting 
aside sovereign legislation and, in effect, of passing upon questions 
which determine our future destiny, as was done in the late Insular Tariff 
cases, — and yet which, in respect of the quarters which it is compelled 
to occupy, is less favorably situated than many of the nisi prius and 
intermediate appellate courts of the country. In plain words, it is a 
national scandal which ought not longer to be endured. 


InsuLariTigs. — The profession and peop!e would have been very glad 
to have had a separate expression of opinion from the fine intellect of 
Mr. Justice Brewer; but he seems to have been prevented by an im- 
portant engagement from writing a separate opinion. - - - - ‘* Classin 
magnitude, stand up. What is the name of the greatest judge in the 
judicial annals of the United States?’’ Answer, all in a chorus, 
‘* Horace Gray.’’ ‘* Why do you say ‘the greatest’’’ ? (All hands 
are up.) Smart Billy (from Indiana), ‘‘ O, kaze.’’ Smart Aleck (from 
Missouri), ‘‘ Because he was great as a State judge, is great as a Federal 
judge; great as a common-law judge, as an equity judge, as an admir- 
alty judge, and as an expounder of our constitutional law.’’ ‘* Well 
said; you could have not said it better.’’ Jimmy Crowe (from 
Delaware), ‘‘I can do better: het’s kaze he’s the only jedge as ken 
write a short opinion on a great case en beat ’em all.’’ ‘‘ Better yet.’’ 
Now let the class decline the noun Gray. Smart Aleck, again: 
‘* Adjective, if you please, Ma’am.’’ ‘‘ Well, noun or adjective, decline 
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the word.’’ All in a chorus: ‘‘Gray, Grayter, Graytest!’’ ‘* That 
“ will do. Take your seats. Some of you may perhaps attain to bis 
greatness — perhaps not.”’ 


Jupce Grorce B. Apams. — On August 30, the President appointed 
Grorce B. Apams, of New York City, to be United States District 
Judge for the Southern District of New York, as the successor of Judge 
Appison Brown, who recently resigned the office. It is understood 
that there will be no opposition in the Senate to the confirmation of 
Judge Adams. He is a capable admiralty lawyer, and it is said that 
his appointment was brought about by the recommendation of Secretary 
of War Root, who understands his qualifications for the office. 


FREEDOM OF THE Press in PuERTO Rico. — One of the relics of the 
odious Spanish rule in the West Indies, was the so-called ‘‘ Printing 
Law,”’’ one article of which was as follows: — 


Article 10. The director of any newspaper must present in the act of its pub- 
lication, three copies of each number and edition, authenticated by his signature, 
to the government of the province, to the special administrative delegate, or to 
the mayor’s office at the place where the paper is published. Of the newspa- 
pers of Havana and of those of San Juan Bautista de Puerto Rico, three addi- 
tional copies shall besides be presented, with the same formalities, to the 
general governments of the islands of Cuba or Puerto Rico, respectively. One 
of the said copies shall be stamped and returned to the person by whom they have 
been presented. 


Hon. James S. Haran, the Attorney-General of Puerto Rico, on July 
17, addressed an opinion to the Secretary of Puerto Rico, holding that 
this law was invalid, because it subjected the liberty of the press to 
executive control. The outrageous manner in which the law had been 
administered under the Spanish regime is discovered in the statement 
that the failure to comply with it was punished administratively, that 
is, by arrest and punishment without any trial. Attorney-General 
Harlan quotes from the recent opinion of the Supreme Court 
in one of the insular cases,! the doctrine that those guarantees 
of absolute right and prohibitions contained in the Federal Con- 
stitution, do go into the islands acquired by us, at least into the island 
of Puerto Rico, after its acquisition of a territorial government granted 
by the act of Congress. He is therefore of opinion that Article X. 


1 Downs v. Bidwell. 
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we suppose there will be a general concurrence. 


A JupGE wHo Figures as Prosecutinc Orricer, Detective, PoLice 
Rawer, Sare-Breaker, etc. — The Saturday Evening Post thus de- 
scribes a New York Judge whose unjudicial antics have given him, 
throughout our whole country, the notoriety which he craves: — 


Few, if any, judges who are sitting on the bench — criminal or civil —in New 
York have attracted such widespread attention as William Travers Jerome, 
Justice of Special Sessions and a central figure in the present anti-vice crusades 
in the metropolis. Justice Jerome was born in New York City on April 18, 
1859. He entered Amherst College in the class of 1882, He continued his 
studies for three years, when his health gaveout. Though he did not graduate, 
the degree of Master of Arts was conferred on him. He studied later at the 
Columbia Law School and was admitted to the bar in 1884. In 1888 he was 
appointed a deputy assistant district attorney under John R. Fellows. He 
served in that capacity for three years. In 1894 he assisted Recorder Goff in 
the Lexow investigations and was campaign manager of the Committee of 
Seventy. Mayor Strong appointed him a Justice of the Court of Special Ses- 
sions in 1895, to serve eight years. 

Justice Jerome is a born reformer of the strenuous type which was first 
emphasized in New York when Vice-President Roosevelt was police commis- 
sioner. Holding court in a gambling house is but one of the radical measures 
adopted by the Justice in his co-operation with the Committee of Fifteen (the 
Reformers). 

One evening several members of the committee secured a number of war- 
rants for the arrest of certain gamblers. Then one of the committeemen spoke 
up and said: — 

“T am afraid we shall experience great difficulty in serving these war- 
rants.” 

What,” said the Justice quietly. ‘‘ Difficulty in serving the warrants? I 
hardly think so.”” And the Justice buttoned up his coat and went with the 
raiders. Several policemen were secured in the police station of the district 
ia which was the house to be raided. The policemen carried a broadax and 
crowbars. When the party reached the door of the gamblers’ rooms the open- 
ing and shutting of safes, the rattle of chips and the furious ringing of a tele- 
phone bell evidenced the consternation within. The policeman with the broad- 
ax seemed confused, and fearful of the possible consequences of an exhibition 
of excessive zeal, and when ordered to break in the door gave a few feeble raps 
with the flat of the ax. 

** Give the ax to me,’’ said the Justice sharply, and seizing it by the handle 
he swung it with all his strength and burst in the panel of the door at a blow. 
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of the Printing Law is contrary to those natural rights enjoyed by a free 
people, and is inconsistent with the political character and institutions 
of the insular government; and he consequently holds that it is no 
longer in force in the island of Puerto Rico. With this conclusion 
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Then, without waiting to see whether or not he was followed, he hurled him- 
self through the broken panel and burst into a room, crowded with sixty men, 
gamblers and patrons. A gambler was at the telephone frantically endeavoring 
to notify a neighboring resort of the presence of the raiders. The Justice 
rushed up to the men and with more force than ceremony removed him from the 
telephone. Then he placed himself at the only avenue of exit from the room 
and notified its sixty occupants that they were under arrest. This all occupied 
less than three minutes and the raid was complete. 

An interesting fact in connection with Justice Jerome’s judicial relations 
with the gamblers is that few of the hundred or more who have been arraigned 
before him and held for indictment and trial have gone forth from his court 
room with any feelings of resentment toward him and without being impressed 
with the justice and fair dealing of his rulings. More than one of the gamblers 
has received practical assistance at his hands. 

A notable instance is the case of a man who had been employed by a well- 
known gambler who escaped the raiders. After he had been held for trial, 
Justice Jerome learned that he was destitute and without friends and that his 
family was in distress. He immediately, out of his own pocket, gave money 
to the man and sent for his wife. The woman told the Justice a simple, 
straightforward story: That her husband’s income was cut off; that they had 
neither money nor friends and that she and her four children were without 
food and in a few days would be without shelter. The Justice felt this to be 
a desperate case and relieved her distress. The man was ultimately released 
and as soon as he was on his feet, demonstrated his gratitude by returning to 
the last cent the money received from the Justice. 

Justice Jerome is practically indefatigable in his work, of wonderful phys- 
ical strength and vital resource. For almost two weeks, when the Committee 
of Fifteen were busied with raids, he worked, on an average, eighteen hours 
a day. 

Besides being a judge and a drastic reformer, Justice Jerome is an expert 
mechanic. Unaided he equipped his country home in Lakeville, Connecticut, 
wita electrical appliances for lighting and heating and set up his own dynamo 
plant. His favorite exercise is bicycling, and when, on the road, awheel, he 
carries a small machine shop with him, and whenever he meets a bicyclist who 
‘has had a breakdown he finds great pleasure in making the necessary repairs 
for him and then rides away, leaving the man wondering who his unknown 
helper, the mechanical genius, was. 


INCARCERATING PEOPLE ON FALsE CHARGES OF INSANITY TO ACCOMPLISH 
Some Co.iaterAL Resutt.— The Philadelphia Item states the following 
case and delivers a just opinion with reference to it: — 


At Scranton, after a battle lasting two months, a young woman who was 
charged by her brother with being mentally irresponsible, has succeeded in ob- 
taining a verdict in herfavor. The object of the charge was to prevent her from 
marrying, and the evidence disclosed that the brother wanted to control her 
property. The case should not be allowed to end with a verdict in the sister’s 
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favor. There should be a law to punish those who try to immure the sane in 
lunatic asylums. Until some severe form of punishment is provided for this 
despicable offense, attacks on the liberty of persons will befrequent. Let every 
false charge be promptiy punished, and we will cease to hear of efforts to get 
rid of certain saue people by throwing them among lunatics. 


The offense described in the above paragraph is, in its wickedness, 
one of the most aggravated offenses that can be committed. It ought 
to be made a capital felony, subject, however, to the right of the jury to 
find mitigating circumstances which will commute the punishment to 
imprisonment instead of death. The offense is hellish, and the law 
should deal with the offender without any mercy whatever. 


ATTEMPTING TO Brie A Justice. — Direct attempts to bribe judicial 
officers are very rare, though, if current rumor and opinion may be 
trusted, members of the judiciary are sometimes corruptly influenced 
by indirect means. The other day, at Woodmere, L. I., a suitor in 
what they call in New York, a ‘‘ dispossess proceeding,’ was so vulgar 
as to attempt to bribe the justice, and, what was more insulting, to 
attempt to bribe him with the small sum of $5.00. He was taken into 
custody and held to bail in the sum of $2,000 to await the action of 
the grand jury, and he will know more about the administration of jus- 
tice before he gets through with the business. 

If we can credit the statement of a circuit judge in Montana by the 
name of Harney, who has lately acquired a great notoriety in connec- 
tion with what is called ‘‘ the famous Minnie Healey Mine case,’’ a 
more shocking and outrageous attempt was made on his judicial in- 
tegrity ; and, if we can credit his statement, which we print with the 
greatest reserve, they not only offered bribes, but made threats of 
ruin and endeavored to entangle the judge in the toils of a woman, 
in order to accomplish their nefarious purposes. The statement of 
Judge Harney, as given out to the press, was as follows: — 


The case concerning the trial of which these scandalous reports concerning 
me have been published involved the title to a mining claim known as th® 
Minnie Healey, and the case is locally known as the Minnie Healey case. The 
claim is probably worth many millions of dollars, though the testimony before 
me showed it to be worth $500,000. 

There has long been a bitter controversy between F. A. Heinze on the one 
side and the Butte and Boston and the Boston and Montana on the other, and 
the latter companies have long maintained that they did not get justice from 
the courts. 

I assumed the duties of my office in January last, having been elected at the 
previous election. Soon after the close of my first jury term, this Minnie 
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Healey case was set for trial. It being a case in equity, it was tried before me 
without a jury. 

The case lasted about two weeks, and at its conclusion it was taken under 
advisement, there being very many questions of law to be determined and very 
voluminous briefs having been filed by the respective parties. 

The interest of Miles Finlen, the nominal plaintiff, had been acquired, as I 
believed, by the Amalgamated Copper Company, which controls most of the 
mines of Butte. 

Before I had reached a conclusion as to the merits of the case, my family 
were about to go to Illinois. I desired them to see a pretty spot in Montana, 
and we visited Missoula with a neighbor, whose family and my own had been 
on friendly terms. A 

During a drive on a succeeding day he talked to my wife and myself about a 
home, said we should have a larger house and inquired minutely of Mrs. 
Harney as to the kind of home she would like. She replied that she and myself 
hoped to save enough for a modest home out of my salary; that it was our 
ambition, and that we could not choose such a home as we might some day 
wish. 

He said that if we would give him plans he would have a fine house built for 
us upon Mrs. Harney’s return from Illinois. 

He said he was not doing this, as, of course, I knew, and that he was 
authorized by Mr. D. J. Hennessey to speak as he did; that he and Mr. Hen- 
nessey had helped their friends, and that he would be glad to furnish a fine 
home and give me a valuable lease upon mining property, so that I would not 
feel the necessity of funds; would be at ease and not subject to any temptations 
' or any influence by reason of being poor. 

Later this friend and myself had a conversation at the hotel. I said very 
little to him, but let him do the talking. I did not want to involve him, as this 
company works through so many minor agencies. 

At the conclusion of the conversation I left the room without giving him any 
answer, supposing that later I would be approached by some other agent of the 
justice purchasing department of this corporation. 

There were other minor hints of leases before I decided the case, which I did 
against the corporation, believing that I decided justly and honestly, and in 
this connection I will say in justice to the defendant that neither he nor any 
representative employed or any one in their behalf ever made the slightest 
effort to influence my decision in this case after it was submitted at the 
trial. 

Up to the time I made the decision I was a good judge in the eyes of the 
plaintiffs’ representative. After the decision was rendered against them, there 
began to be mutterings and hints that I was influenced in my decision, and that 
& woman was influencing my course. 

Later I was threatened that I would be ruined and my family broken up if 
I did not grant the plaintiff a new trial. 

I was told that I was merely an instrument, that Heinze was the man they 
were after, that they were going to get him and if to that end it became neces- 
sary, incidentally to demean me, they would not hesitate to do it. 

[ replied that I was there to do my duty and had done it; that they had no 
evidence, nor could they produce any, that could affect me, and that when their 
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motion for a new trial was submitted to me, I would give it the same consid- 
eration that I would in any other case and would try not to be biased either 
by offers or threats. 

I neglected to say that during the progress of the interview on my trip to 
Missouri, to which I referred, I was told that a decision in the case in favor of 
the plaintiffs was worth a quarter of a million dollars to them; that a lease 
could be taken in another name and that I need not be known in the matter. 

During the progress of the proceedings on motion for a new trial in this 
case, the plaintiff attempted to take my deposition, upon which to make a 
showing for a new trial, and compel me to testify as to why I had decided the 
case against them. 

Believing that I had given ample reasons in my opinion, which was a lengthy 
one, and written, and believing that courts were not subject to notaries, I re- 
fused to testify. An attempt was made to commit me to jail, but I did not go. 
The question was afterward brought into the courts, and it was then decided 
that I was right in refusing to testify. 

At this time the controversy had become very bitter. The motion for a new 
trial had not been submitted to me for any decision, nor has it yet been sub- 
mitted. I had granted the plaintiff extensions of time in which to prepare a bill 
of exceptions and motion for a new trial. 

I had granted them extensions of time within which to procare affidavits, 
knowing that those affidavits were to affect me personally, and in short I had 
shown them every courtesy possible. 

The assault upon me had been so villainous and unwarranted that it greatly 
disturbed me and affected my health and also greatly troubled my wife, who 
was then in Illinois. I was told by the physician that I must leave that altitude 
for a short time. 

I decided to come to Illinois to visit her, and so announced upon the evening 
preceding my departure. 

Before my departure I met certain counsel for the corporation, with whom 
were the chief of the detective bureau and two others. 

We had a stormy session, lasting several hours. I was accused of having 
been influenced in my decision by Mrs. Brackett. 

I was threatened with arrest, and with impeachment if I didn’t accept their 
offer, which was this: They would give me $250,000 if I would make an affidavit 
that Heinze had paid money for my decision or had offered to do so. 

I was advised that I might take my family to Europe and enjoy a good 
vacation and might then come back to New York and live where I pleased in 
ease and luxury. 

I replied that I did not want their money, that such money was a curse more 
than a blessing, and that I did not fear their threats for the reason that there 
was no evidence or fact upon which to ground them. 

I received the sneering reply that I ought to know by this time that they had 
means of procuring evidence whenever they required it, that I was a poor man 
and could not fight them, and that I must accept either riches or ruin. I very 
emphatically chose the ruin if they can procure it. 

Just before the conclusion of the controversy, they sent a carriage to the 
home of Mrs. Brackett, with whom they seek to connect me. She came to the 
room. 
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They informed her that I had consented to resign and offered her $25,000 
if she would make an affidavit that she had been employed by Heinze to im- 
properly influence me, or that Heinze had offered or did pay me any money for 
my decision. 

I was in an adjoining room. She asked them to call mein. I came in, and 
was much surprised to see her there. 

She asked me if I had consented to make an affidavit and resign. I told her 
Ihad not. She told me of their offer to her. I told her she might do so if she 
pleased. I was going to stand my ground. 

She then told them in a few brief emphatic words her opinion of them in 
trying to tempt me and threatening to ruin me and my family. She very in- 
Alignantly spurned this offer and asked me to call a carriage and send her home. 

I understand they call Mrs. Brackett anadventuress. So far ‘as I have known 
her, and I have known her for some time, she is a good woman, and I think her 
conduct on this occasion justified my opinion. 

There are many letters which this plaintiff has attached to affidavits as ex- 
hibits which I believe to be forgeries. Some of them I received. They came 
through the detective department of this corporation, were typewritten and the 
signature was typewritten. 

I wanted to stay in Butte, but upon the urgent advice of my physician de- 
cided to come to my old home, and I find my friends disturbed because I have 
made apparently no defense. I have heretofore explained why I have not done 
so. I want to assure my friends at this, my former home, that I am in no 
danger. 

I decided this case wholly upon its merits. It was ably presented and very 
thoroughly considered by me and the friends of plaintiffs themselves say that 
the verdict was just and that no other conclusion could be reached from the 
testimony. 

I will further say that I expect to return to Butte within two or three weeks, 
that I will proceed with the business of my court as usual. My defense will 
soon be made, and when made I will be fully vindicated, if it may be called 
vindication. 

This corporation could not coax me, could not buy me, could not bluff, nor 
* can they ruin me. (Signed) E. W. Harney. 


SupstituTING THE Writ oF HaBeas Corpus For A Writ or Error.— 
While the writ of habeas corpus does not perform the office of a writ of 
error, ye tit does, according to the courts of common law, run to inferior 
tribunals not of record, to bring up their record (such is the solecism), 
and to quash it, when it appears that the judge has proceeded with- 
out jurisdiction. And it seems that an inferior magistrate or trial judge 
proceeds without jurisdiction where the commitment is not drawn with 
technical accuracy. At least, this is the law, if we may credit a press 
dispatch in which it is said that Justice Dixon, of the Supreme Court of 
New Jersey, ‘‘ granted writs of habeas corpus in the cases of George 


NOTES. 759 


Heald and Samuel Hart, loom fixers, who were convicted of doing 
picket duty at the Dexter & Lambert mill and sentenced to serve thirty 
days in jail by Recorder Senior. Justice Dixon ruled that the commit- 
ments were improperly drawn, in that they did not specify the exact 
manner in which the ordinance had been violated, and that the recorder 
had no authority under the ordinance to commit the prisoners to jail. 
The only power resting with the recorder was to impose a fine and to 
send the men to jail if they refused to pay the fine. Heald and Hart 
were released from jail as soon as Justice Dixon handed down his 
decision.”’ 


Tue Texas Hovse or Representatives Passes A RESOLUTION IN 
Favor OF THE AMALGAMATED StRiKERS. — The House of Representa- 
tives of the State of Texas has made itself ridiculous by passing the 
following resolution : — 


Be it resolved by the House of Representatives of the Legislature of the 
State of Texas, That trusts and monopolies are contrary to the spirit and 
genius of a free people, destructive of individual liberty, and subversive of the 
principles of a republican form of government. That we recognize in the 
United States Steel Corporation an organization which embodies all the evils 
of the trust, monopoly and ‘community of interest idea,’’ and one which, by 


reason of the manner and amount of its capitalization and plan of operation, 
may be said to be the very head and front of the offending system; that we are 
in hearty sympathy with the Amalgamated Association in the contest which itis 
now waging with the United States Steel Corporation for a just and equitable 
recognition of its union. 

The authors of this foolish resolution overlooked the fact that the 
Amalgamated Association, and every other trade union, is also a trust 
and a monopoly. The United States Steel corporation is a trust and 
monopoly of capital, and the Amalgamated Association is — or attempts 
to be —a trust and a monopoly of labor. The substantial difference 
between them is that one endeavors to keep within the limits of the 
law, while the other proceeds by lawless violence. Incongruous as it 
may seem, it is possible for a great corporation — even for a great cap- 
italistic trust — to fight a battle for popular liberty. The Steel Trust 
seems to have been engaged in such a battle in this instance. It was 
fighting for the right of every man to labor without being compelled to 
submit to the domination of the leaders of a labor trust. It was also 
fighting a battle for the right of men who, by their energy, skill and 
industry, have accumulated property, to control that property, instead 
of submitting the control of it to the ignorant demagogues who boss 
the labor organizations, — for example, to such fellows as Shaffer. 


760° 35 AMERICAN LAW REVIEW. 


Caer Justice Gummere. —Hon. William S. Gummere, who has 
been persistently persecuted by the newspaper press, for determining in 
a damage suit that the life of a young child is worth no more than $1.00, 
has been promoted to the office of Chief Justice of the Supreme Court 
of New Jersey, to succeed Chief Justice Depue, deceased. Chief Jus- 
tice Gummere is said to be a thorough student of law, and one of the 
best legal minds in New Jersey. His decision as to the value of the 
life of a child grates hard upon our human sympathy, but has too much 
cold truth in it. Children are not assets, but are burdens upon their 
parents. Besides, they can be recreated. In the language of the old 
admiral: ‘‘I can get some more brave boys, brave boys.*’ 


A Bocus Surety Company. — It looks as though the surety and guar- 
anty company business is liable to be overdone. A rich manufacturer 
in New York having occasion to furnish a bond in the sum of $350,000, 
in a proceeding pending in the courts of Montana, organized a surety 
company for that purpose, under the laws of Delaware, with an alleged 
capital of $1,000,000. The company was organized by the parties who 
were required to give the bond in Montana, by their getting a mining com- 
pany which they controlled to deposit $350,000 in checks, which were 
afterwards withdrawn. The Montana court appointed a special com- 
missioner in New York to take testimony as to the sufficiency of the 
surety company as surety on the bond required to be given in Mon- 
tana; and instead of coming forward and disclosing the truth, the par- 
ties who had concocted this fine surety company kept beyond the reach 
of process, until one of them concluded to show up, and then he dis- 
closed substantially the foregoing facts. 


Tue Late Cuartes Avcustus Peasopy.—This distinguished judge 
and politician was born at Sandwich, N. H., on July 10, 1814. He 
was of good family: on his mother’s side he was descended from Sir 
Matthew Hale. He was graduated from the Harvard Law School in 
1837, and in 1839 he began the practice of the law in New York City. 
The following brief sketch of his career is given in the New York 
Herald: — 


Although a strong Whig, he took no active part in politics until 1855, when 
he helped to organize the Republican party in New York State. In the same 
year he was appointed Justice of the New York State Supreme Court. The 
Governor appointed him a Commissioner of Quarantine in 1858, and four years 
later President Lincoln made him Judge of the United States Provincial Court 
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for Louisiana. He was also Judge of the Criminal Court in New Orleans. In 
the following year he became Chief Justice of the Supreme Court of Louisi- 
ana. He was appointed United States Attorney for the Eastern District of 
Louisiana in 1865, but in the same year he came to New York and resumed his 
private practice. He had been Vice-President of the Association for the Re- 
form and Codification of the Law of Nations, and in 1885 was a delegate of the 
United States Government to the International Congress of Commercial Law. 
He had not been in active practice of late years, but he had enjoyed robust 
health, and generally visited his offiee at 2 Wall street every pleasant day. 


Insustice TO AmeRIcANs 1n Mexico.—In Mexico they have a law 
affecting the management of railroads which is picturesque, but that 
is all that can be said for it. A train runs down and kills a man, 
and the whole crew, engineer, fireman, conductor and brakeman, are 
arrested. Their prison is a stockade, and they are tried when the 
authorities get ready to try them —thatis to say manana. The thing is 
becoming an abuse. On the Mexican Central many Americans are em- 
ployed. Fifty-three of them are now awaiting trial in the city of Mexico. 
They represent a good many train crews. In this country an examina- 
tion is held immediately after such an accident, usually by a coroner, 
and if the evidence shows that the engineer was not responsible he is 
discharged. The other members of the crew are not even detained. 
In Mexico the defense for such a high-handed proceeding as locking 
trainmen up when a citizen is killed is that the train should have been 
stopped before the man was struck. The explanation is primitive and 
worthy of a Sonora savage. Contributory negligence as a principle of 
law seems never to have been fathomed by the Mexicans. The pedes- 
trian has the right of way on the property of the railroad company, and 
the train must not take liberties with him. Some of the employés of 
the Mexican Central in confinement for joint complicity in taking 
human life have been in durance vile for eighteen months with no pros- 
pect of proving their innocence. Their daily food is tortillas, which is 
a kind of corncake; frijoles, or beans, and coffee. They are herded 
with cutthroots and thieves. The Mexican jail-bird, being populous 
with things that crawl and fester, is not an inviting companion. 

Well, what is the Secretary of State at Washington going to do about 
it? His attention has been called to the withholding of justice from 
American citizens imprisoned in Mexican stockades. A casuist might 
say that the authorities of the republic on the other side of the Rio 
Grande are privileged to make their own laws, and that American cit- 
izens in Mexico must abide by the administration of those laws. If 
they don’t like them, let American citizens keep out of Mexico. This 
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would be well enough in theory if the Mexicans were savages ; but their 
government is one of organized civilization, and, on the whole, it is an 
excellent government, under which life is secure and property is pro- 
tected. In some respects the police system in Mexico is superior to 
ours. There is hardly a corner of the republic where the citizen or 
alien is not safe at all hours of the day or night. This is admirable, 
and when we consider that in the days before Diaz, Mexico was synonym 
for anarchy, it is remarkable. There is, then, all the more reason for 
us to expect that Americans arrested for offending against the laws of 
the country shall be brought to trial within a reasonable time. We may 
not like the laws relating to railroad management, but we have a right 
to protest against abuse of legal process. We shall not fall out with 
Mexico about the treatment of American railroad men and threaten 
reprisals and force. The remedy can be found in the educational 
method of remonstrance by our State Department, which it is to be 
hoped that Secretary Hay is presenting. The trouble with the Mex- 
icans seems to be that, in their belated ardor for law, order and protec- 
tion of the individual, they have in some cases crossed the line of dis- 
cretion and become despotic. — New York Evening Sun. 


A ‘*SparRKLInNG AND Bricut’’ Opryton. — In the case of Elmore v. 
Elmore,} the Supreme Court of South Carolina, which is composed of 
four judges, was ‘‘all broke up’’ over the question of an action of 
trover to recover a mule, where the person who had converted the mule 
had died, and the animal had passed into the hands of his executors. 
The result was that the decision of the court below was affirmed by an 
equal division of the judges of the court above. Where judges dis- 
agree, as in this case, — especially over a mule, — some of the opinions 
are apt to be as ‘‘sparkling and bright as liquid light.’’ It was so 
with the separate opinion of Mr. Justice Pope: — 

I am conscious that an example is to be set, but I am ready to assist in set- 
ting such example. I cannot conceive that a man who takes my mule, and then 
dies, having named an executor, which executor takes possession of my mule 
as assets of his testator’s estate, to be by him administered, and upon my de- 
mand for my mule declines to surrender the mule to me, and, whenI sue him 
to recover my mule in a magistrate’s court, his reply is, “ You cannot sue in 
claim and delivery,’’ will be protected by law. If the executor surrenders the 
mule on my demand, without suit, will not he have to account for such surren- 
der to the legatees of his testator? If the executor refuses to surrender, must 
I stand by and take no steps to recover my mule? If the executor had been 
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the original tort feasor, I admit he could plead that his taking of the mule 
was his personal act, and in no manner connected with his testator’s estate. 
But the testator took my mule, and died with said mule in his possession (which 
last, we have heard it said, was nine points out of a possible ten in the law). 
His executor succeeds to the testator’s possession, in his representative char- 
acter. When I demand my mule, and I am refused possession of him by such 
executor on the ground that the mule belonged to the estate of his testator, of 
course I must sue him as executor. 


InsANE Witnesses. — We believe there is some law on this subject, 
but we have not time to look it up. The proper rule would seem 
to be that if the judge, on an examination of a witness who is 
alleged to be insane, discovers that his insanity bas progressed 
so far as to make him utterly devoid of memory and understand- 
ing, he ought to reject him ; but, on the other hand, if he is merely the 
victim of an hallucination, on one or more subjects, not connected with 
the matter on trial, he ought to be received as a witness, subject, of 
course, to cross-examination for the purpose of disclosing the extent 
and character of his mental deficiency, and his credibility ought to be 
left to the jury. A curious lesson on this subject is read in the recep- 
tion of the testimony of two lunatics, in a case recently tried in the 
city of New York, before Judge Cowing and a jury, in which the 
people prosecuted one Jesse R. Davis, a nurse, charged with killing 
Louis Hilliard, an insane patient at Bellevue Hospital. One of these 
insane patients had told three different stories of the occurrences in the 
insane pavilion, consisting of maltreatment of Hilliard, who, as was 
alleged, had died from the effects of it. But he insisted that what he 
had testified to before the coroner was pretty near the truth. The 
demeanor of the insane men and their testimony seemed to impress the 
jury. None of their statements was shaken on cross-examination, though 
their answers sometimes provoked laughter in the audience, in which the 
jury joined, — so much so that the judge was obliged to threaten to ex- 
clude from the court room persons who laughed. Subsequently, the judge 
himself was forced to smile at an unexpected reply of one of the insane 
witnesses. The insane man, on the other hand, did not try to be witty at 
the expense of the cross-examining lawyer, but answered his questions 
seriously, and, it is added, literally. One of the witnesses, accord- 
ing to medical expert testimony, had paresis, rendering him forgetful ; 
and the other was merely possessed of the unfounded hallucination that 
his wife was unfaithful to him. It is quite plain that the former of these 
witnesses was a dangerous one ; while the hallucination of the other might 
not affect his credibility at all. The witness who merely suffered from the 
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hallucination gave his testimony with considerable directness, though 
there were some queer things in it. The deceased had not got up until 
late on the morning of the killing, owing to the ‘‘ licking ’’ which he 
had received the night before, and the application of ‘‘ something around 
his neck.’’ The witness had seen the deceased beaten to unconscious- 
ness, strapped up and taken to the bathroom, and told how he had 
been brought out from the bathroom still unconscious and still strapped 
up. Then, standing with his arms pressed to his sides, he showed how 
the deceased had been stood on his feet, and how he had been allowed 
to fall over and backward (while still strapped up, we assume). Then 
the witness said that he himself was sent to bed and could not sleep. 
He saw Dr. Moore come ‘ flitting, hurrying, running ’’ to the room te 
which the deceased had been taken, and, later on, saw two men emerge 
from it with a stretcher over which was a black cloth. “Then the cross- 
examining counsel began upon the witness as follows : — 

Q. How do you know the “ bone”’ in Hilliard’s throat was broken? A 
Because he was choked so. 


Q. How do you know he had a bone in his throat? A. Common sense; I’ve 
got one [and he pointed it out]. 

Q. Do you read the papers? A. No. I play cards, pinochle. 

Q. What day of the week is this? A. This? We have fish to-day. It is 
Friday. We had fine fish on the corner. 

Q. Did your wife have you declared insane? A. The doctors say so. 

Q. By whom were you declared insane? A. Dr. Fitch; he’s paid for it. 

Q. Are you crazy? A. I was pretty disagreeable at home. 

Q. What made you insane? A. I decline to answer; it’s my private business. 


The witness was finally asked whether he expected to leave the hos- 
pital after this testimony, and he replied ‘‘ not until I am cured. Iam 
satisfied there, and would not go if the doctor told me to, unless he 
said I was cured.’’ Chambers, the other lunatic, whose affliction was 
paresis, was then called. He said that he knew that he was crazy, as 
the result of worry and overwork in nursing his wife. He said that he 
was an artist, and worked in stone, and that he was a man of great 
ability. He declared that Hilliard, the deceased, had been pulled to 
the floor and choked with a sheet or towel. He was not allowed to get 
up again, because he was so strong that he would have ‘‘ done damage.’” 
The witness did not know the name of the nurse who choked the de- 
ceased. He said that he saw him in court. He was then told to leave 
the stand and point him out; whereupon he walked over in front of 
the defendant and said quietly: ‘‘ That’s the man.’’ He testified that 
the three nurses, including the defendant, had held and beaten the 
deceased. He did not know which had hit and which had held him, as 
he could not distinguish very well, because of the rapidity of their move- 
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ments. None of them kicked, though, but nevertheless he said it was 
frightful. ‘‘ I’m telling the truth.’ He saw the deceased taken to the 
bathroom, and heard the noise of the water of the shower bath. Later 
on he saw them carry him across the ward on a stretcher. 

It seems impossible to conclude that this testimony was valueless. 
No wonder that the jury were impressed with it. Nevertheless, they ac- 
quitted the prisoner. It seems to have been a miscarriage of justice. 


SHALL THERE BE A PLEBISCITE ON THE DECISION OF THE SUPREME 
Court in THE InsuLaR CasEs?— This question is now being very 
widely discussed, especially in the Democratic newspapers. There will 
be a plebiscite on the doctrine of the Insular Cases, if the American 
people desire one; there will be no plebiscite on the doctrine, if the 
American people do not desire one. The questions involved in the In- 
sular Cases were political questions, pure and simple; and on political 
questions decisions of the Supreme Court of the United States are 
persuasive merely. There is not a scrap in the Constitution that con- 
fers upon the court the power of deciding such questions and binding 
the American people by their decisions. There is not a scrap in the 
little we have of the debate in the Constitutional Convention on the 
judiciary article that indicates a purpose to confer such power on the 
Court. ‘The power was never granted, but was seized by Marshall, his 
coadjutors, and his followers. Chief Justice Taney attempted to exer- 
cise it in the Dred Scott decision; and, after deciding that the plaintiff 
was not and could not be a citizen of the United States, and therefore 
could not sue for his liberty in a court of the United States, Taney went 
on and decided that the Missouri Compromise Act was unconstitu- 
tional. He thus endeavored to settle the slavery question. In the 
conflict which followed over the slavery question and over the Dred 
Scott decision, his name and his power sank into insignificance. The 
weak vanity and drivel of that decision were snuffed out in the smoke 
of battle. It went down and shriveled into nothing amid the thunder 
of cannon, and the shouting of the captains, and before the onrush of 
the long blue line. 

Strange as it may seem, the party of Thomas Jefferson — the party 
of the man who exhausted his latest breath in resisting the extravagant 
pretensions of John Marshall and the Federal Judiciary, — are now 
going to appeal to the people. On what? and for what reason? To 
reverse a decision which leaves the hands of the people free and un- 
trammeled, to decide through the political agencies of their govern- 
ment questions which are purely political. The followers of Thomas 
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Jefferson — of the man who denounced the proposition that the dead 
shall legislate for the living, now propose to appeal to the hust- 
ings fiom a judicial decision which allows the living to legislate for 
themselves, in favor of the proposition that the dead shall legislate for 
them. The Supreme Court says that the political departments of the 
government shall, with reference to the mode of governing newly 
acquired territory, remain unshackled except that they cannot deny to 
the people of such territory those rights which the Constitution pro- 
hibits the Congress and the agencies of the general government from 
denying anywhere. The new proposition is that the people shall appeal 
from this decision for the purpose of shackling themselves. And yet 
we are supposed to be a self-governing people. To what end appeal 
from it? ‘To prevent a suppression of our liberties by the President 
and the Congress? To make the Supreme Court the conclusive guard- 
ian of our liberties? The Congress surrenders its power to the people 
every two years; the President every four years; the Supreme Court 
never. We shall then appeal to the people to reverse at the polls a 
decision which leaves them free, and which leaves their government in 
the hands of their own agencies, for the purpose of binding them hand 
and foot and handing them over to an irresponsible judiciary. 

But the profession will be interested in knowing what the Chief Jus- 
tice of the United States thought, with reference to the decision of 
political questions by the Court over which he now presides, and of the 
extent to which such decisions conclude the people, before he became 
Chief Justice. We shall tell this by quoting at length an article from 
the National Corporation Reporter, which makes extracts from an 
address delivered by Chief Justice Fuller before the Bar Association of 
the State of Illinois, two years before he ascended the sane Bench 
of the United States: — 


Shall the decisions of the Supreme Court in, the various insular cases be- 
come the subject of debate before the people of the United States, is the ques- 
tion which may be raised by reason of Chief Justice Fuller’s position in the 
minority on the insular decisions. One is reminded of his celebrated address 
on “ Constitutional Construction at the Ballot Box,” read before the Illinois 
State Bar Association in January, 1886, two years before his appointment to the 
Chief Justiceship of the United States. 

His immediate theme was a criticism of the Legal Tender Decision of the 
Supreme Court, and an academic discussion, raised by the Secretary of the 
Treasury, ‘‘in what manner can the voters of the several States deliver an 
authoritative opinion adverse to a judicial determination? ’? His answer to the 
question was practically this: ‘‘ The written Constitution of the United States 
is changed by amendment, or by construction or interpretation, and constitutional 
construction has, therefore, invariably entered into party contests. Discussion 
upon the point of constitutionality potently contributed to sweep the Alien and 
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Sedition laws from the Statute Book, to overthrow the United States Bank, and 
to relegate the Dred Scott decision to the limbo of the things that were, long 
before the amendment that obliterated it. If the power of Congress to make 
. treasury notes legal tender were conceded as part of the ordinary administra - 
tion of government, the voters might, of course, prevent its exercise by the 
choice of agents who would refuse to put the power in motion; and so, the 
power might be inhibited by the adoption of an amendment to the Constitution. 
The pursuit of these methods would not decide that the power did not exist, 
but be predicated upon the theory that it did; but ought not to be exercised. 
The voters of the several States may, however, by the election of Presidents, 
members of Congress, and through Legislatures, and Senators who deny the 
existence of the power, fairly enough be said to decide that no such power is 
possessed.’’ 

Commenting upon the decision of the Supreme Court in the Legal Tender 
case, wherein the power to make the notes of the government legal tender in 
payment of private debts, was declared to be “‘ one of the powers belonging to 
sovereignty in other civilized nations, and not expressly withheld from Con- 
gress by the Constitution,’? Mr. Fuller could not understand ‘‘ how the power 
n question can be justified by reference to the powers belonging to sovereign - 
ties in other civilized nations, because I assume that Congress can exercise no 
power by virtue of any supposed inherent sovereignty in the general govern- 
ment. Inasmuch as sovereignty resides in the people, Congress exercises just 
such powers, as has been intrusted to it, and no other power.” 

Notwithstanding the free criticism of Mr. Fuller on the decision in question, 
he did not hesitate to say that “it would be uncandid to deny that the basis of 
that difference of opinion is to be found in the difference in the cardinal tenets 
of political faith.” 

Nor did this criticism in the least affect the speaker’s respect for the Su- 
preme Court. On this subject, he expressed himself in a way which might now 
serve as a guide to many heated brains: ‘“ But the difference does not interfere 
with the entire respect which I feel for that eminent tribunal. The ability and 
integrity of its members are such that any conclusion which it announces will 
be conceded by everybody to express the honest convictions of its members. 
Powerful as it is — and its powers exceed those of any other judicial body that 
has ever existed — it has always exercised the utmost self-restraint and invari- 
ably left purely political questions to the disposition of the executive and 
legislative departments. It still merits the eulogium of the Marquis de Mar- 
bois in the preface to his history of Louisiana: ‘‘It is a power which has 
no guards, no palaces, no treasures, no armies, but truth and wisdom —its 
splendor consists in justice, and the publicity of its judgments.” 

Coming back to the question of discussing Supreme Court decisions in party 
contests, Mr. Fuller thought it not indesirable that constitutional construction 
should enter party contests, and that the views for or against a particular con- 
struction should be argued before the people, as would be the case if a change 
of it by amendment were proposed. Such discussions would not be confined 
to mere questions of the legality or illegality of particular measures, but would 
embrace the expediency of them, not simply of enacting them, but of conceding 
the power to do so. The mind rests upon the specific proposition, denying or 
affirming the power, and around it, every sort of argument could be grouped. 
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The judgment of the people is quite sure to prevail in the long run, and, at 
all events, through the agitation of such questions, the golden mean is attained, 
that equilibrium which the checks and balances of our peculiar form of govern- 
ment were designed to produce. 

With an optimism characteristic of the Chief Justice, he closed his pregnant 
paper by declaring that “the Constitution approaches the close of the first 
century.”” By amendment and interpretation, it may be said to have been 
changed from what it was in 1789, and the process of interpretation is still 
going on, and is more important than ever, in view of the fourteenth and fif- 
teenth amendments. But the immortal instrument still remains, “the most 
wonderful work ever struck off ata given time by the brain and purpose of 
man,’’ and we may devoutly hope that, under its protecting aegis, that self- 
government which it has rendered no longer an experiment, will be preserved 
to all coming generations. 


We repeat what we have often said, that the interpretation of the 
Federal Constitution, so far as political questions are concerned, is for 
the people through the political departments of their government, 
whose officers surrender their trusts to the people at frequent intervals, 
and not for the Federal Judiciary in the sense that their interpretation 
is binding upon the people or upon the political departments of the 
government; that while that judiciary may, in the exercise of its 
ordinary jurisdiction and as incidental to it, decide political questions, 
and while its decisions are binding upon the parties to the proceeding 
to which such decisions are rendered, and precedents for the decision 
of like cases, — yet those decisions are not binding upon the political 
departments of the government, but are persuasive merely. This was 
the doctrine clearly expressed by Mr. Lincoln when, in his first inau- 
gural address, he threw down the glove to Taney and his confederates. 
It is the only doctrine consistent with the proposition of our being a 
self-governing people. 


Tue ConsIDERATION OF THE ConTRACT OF MarriaGe. — A part of the 
examination of an applicant for admission to the bar of the Territory 
of Hawaii, which recently took place at Honolulu, was as follows: — 


Q. Is a consideration essential to every contract? A. Yes. 


Q. What is the consideration for a contract of marriage? A. The cohabita- 
tion of the woman with the man. 


Q. What is the consideration for such a contract where a breach is alleged 
prior to the marriage? A. I would have to read the evidence before I could 


tell. 

Notwithstanding the fact that these answers were not altogether bad, 
the petition of the applicant for admission was denied. He was not a 
Kanaka, but came to the Islands from California. 
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A Woman Lawyer Succeeps 1x a Suir wHich Mate Lawyers 
Resectep. — The New York Herald recently published the portrait of 
Mrs. Fanny H. Carpenter, counselor at law, who has a very intelli- 
gent face, and thus describes her success in an action which she took 
to the New York Court of Appeals: — 


Mrs. Fanny H. Carpenter, of No. 38 Park Row, New York City, has scored 
a signal success in the New York Court of Appeals at Buffalo. She is the first 
woman lawyer to win a victory in that court, and gets $75,000 for her client, 
another professional woman. 

Mrs. Jennie B. La Tourette is a well-known practicing physician at Amityville, 
L. I. Her husband in 1894 conveyed to her real estate and securities worth 
$75,000, but afterward brought suit to recover the property, alleging that his 
wife had drugged him and got him to sign the transfers while his mind was a 
blank. 

In the lower courts the case was decided against her. The male lawyers in 
_ whose hands it had been placed considered it useless to appeal, and rejected 
the case; but Mrs. Carpenter believed she could win before the Court of Appeals, 
and agreed to present an argument as counsel for Mrs. La Tourette. Mrs. 
Carpenter has just been elected president of the Women Lawyers’ Club. 


Tue New York Lecat Ap Society. — We understand that the object 
of this society is to furnish legal advice and aid, gratuitously, to per- 
sons who are unable to pay for such advice and aid. If so, the object 
which it seeks to promote is one of great merit. Nor will its operations, 
if justly carried on, be prejudicial to the legal profession; since gratui- 
tous advice and aid are furnished only to those who could not pay for 
such assistance, and who, without such aid, must often suffer denials of 
justice. An abuse of it will consist in the undoubted fact that persons 
able to pay for legal advice and assistance will get their legal advice 
and assistance from it gratuitously, under the pretense of poverty. 
But this will be prevented if carefulinvestigations are made beforehand 
in each case. William G. Low, a wealthy lawyer of Brooklyn, donated 
$5,000 to it; and Andrew Carnegie became a member of it, which, of 
course, means that he will render it financial assistance. Mr. Low is a 
member of the Law Committee of the society, and on the same com- 
mittee is a lady, Mrs. Arthur M. Dody. Similar societies, it is said, 
have been started in Boston, Philadelphia, Baltimore and Allegheny. 


Tue Surciwr or Brescr. — The suicide of Bresci, the assassin of King 
Humbert, does not surround his name with the glamour of martyrdom. 
America has as little use for a man of his stamp as Europe has. Three 
of her presidents, and they among the greatest and best, have been 
VOL. XXXV. 49 
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assassinated by anarchist cranks like Bresci. It is said and believed, 
that the treatment which Bresci received in his confinement was such as 
drove him to suicide, and was therefore equal to capital punishment. 
This statement will excite small sympathy for Bresci. But at the time 
of his trial some of the American newspapers printed a statement that 
he was subjected to torture in order to compel him to make disclosures 
concerning his co-conspirators. We do not say that this statement is 
true, and we feel incredulous concerning it. If some of our learned 
readers, who may be acquainted with Italian criminal procedure, know 
what the Italian law on this subject is, we would be glad to hear from 
them. Examination by scourging, or torture, was the monumental dis- 
grace of Roman criminal procedure. The Apostle Paul, it will be 
remembered, was threatened with examination by scourging, and was 
saved from it by his announcement that he was ‘‘a Roman.’’! The last 
English prisoner was put to the torture in the Tower of London, in the 
year 1640, the year in which the celebrated Long Parliament met. If 
Italy, so far advanced in many respects, has kept up the practice of 
scourging before conviction 261 years after its abandonment in England, 
it is time for the civilized world to know it. 


SomeTIMEs THE INNOCENT ARE ConvicTeD oF Crimes CoMMITTED BY 
THE Guitty. — William A. Thompson, of New York, recently went to 
Boston, where his father was serving a term in the penitentiary for 
burglary, and succeeded in convincing the Governor of Massachusetts 
of his father’s innocence. The conviction took place on purely cir- 
cumstantial evidence. He was found guilty of having broken into the 
Post Office at Webster, Mass., and of having stolen valuable govern- 
ment bonds. His son proved an alibi before the Governor, in recog- 
nition of which the Governor pardoned him, thus restoring him to his 
family and wiping out the disgrace which rested upon him. A few 
years ago a French Abbe was convicted of murder and executed in 
France. Two women now come forward and confess the murder. The 
Abbe maintained his innocence to the last, and delivered a letter pro- 
testing his innocence, although he admitted having immoral relations 
with one of the women. There is this peculiarity in the French law, 
that a judicial proceeding may be instituted by the family of the Abbe 
to establish his innocence and remove the stain from the family 
escutcheon. 

1 Acts, ch. 22, §§ 26 to 29. 
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Triats: Misconpuct or State’s ATTORNEY IN ENDEAVORING TO IN- 
TIMIDATE AND CoERCE THE JuRY.—The limits of the privilege of 
counsel in addressing the jury in a trial, either civil or criminal, 
is one which the courts do not undertake to define nicely and with 
precision. They will not reverse a judgment of conviction for an 
abuse of this privilege unless prejudice clearly appears. Prejudice 
did clearly appear in the case of People v. Mull,! lately decided in the 
New York Court of Appeals. The well-drawn syllabus by the editor 
of the New York Law Journal is as follows: — 


Upon the trial of a capital case the district attorney, in his closing address, 
is not warranted in making remarks to the jury tending to intimidate them 
and coerce them, through threats and appeals to their fears, into rendering a 
verdict against the defendant. If his remarks are such as to make ita matter of 
reasonable doubt whether that was not their effect, and are permitted by the 
trial court to pass without rebuke or dissent, although objected to, thus ren- 
dering it reasonably doubtful whether the defendant has had a fair trial, a 
judgment of conviction will be reversed. 

This must follow although, as claimed, the record discloses that there was 
no reasonable doubt of the defendant’s guilt, inasmuch as that is not for the 
courts, but for the jury to determine, bya free and impartial verdict. 


This syllabus cannot be understood without giving in detail the ex- 
traordinary facts presented by the record. 


It appeared upon the trial that the defendant had been brought to trial 
before a jury at a trial term in Rensselaer County the previous month upon 
the same indictment, and that the jury had disagreed and been discharged. 
Upon this trial, after the jury had been impaneled and sworn and some testi- 
mony on the part of the people had been received, the counsel for the defendant 
and the district attorney privately conferred together respecting ‘‘ rumors that 
attempts had been made on the part of some person or persons to approach 
and bribe jurors’’ on the present panel. They then conferred with the pre- 
siding judge, and he advised that what they had said to him privately they 
should say publicly. The district attorney then publicly asked the court that 
in giving the jury the usual caution he should request that if anyone should 
approach any of them concerning this case to report it to the court. The dis- 
trict attorney added: “I would not ask it if I did not have very good evidence 
that it has already beendone. * * * I think one of the jurors now on the 


1 167 N. Y. 247; 8. c. 25 New York Law Journal, No. 60. 
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panel is aware of it.’” The counsel for the defendant joined in the request and 
stated that no such thing had been done on the part of the defense, so far 
as he knew. 

The District ATTORNEY: “It has been done and the party represented 
the defendant, or claimed to represent the defendant. He offered a person 
$300 to vote in his favor. I have very good evidence of it and I don’t want it 
tolerated, and I think at least one of the jurors on this panel is aware of that 
condition of affairs.’’ 

Further remarks were made by the respective counsel to the effect that the 
jurors, if any such attempt should be made, should report it to the court. 

The court thereupon so instructed the jury, adding some appropriate re- 
marks and closing by telling them that what had been said was hot evidence in 
the case, and should in no way affect the final verdict. Nothing further was 
said about the matter in the presence of the jury, unless the following closing 
remarks of the district attorney had reference to it: — 

‘* Why, this does not seem to me to be the trial of Archie Mull. He has been 
tried and convicted in the minds of everybody who has heard this testimony. No 
other person has been accused or suspected, directly or indirectly, of the com- 
mission of this atrocious crime. There is no doubt of his guilt. Not one of 
the men who sit before me in those chairs has a doubt, either reasonable or un- 
reasonable, as to who committed this atrocious, fiendish crime. A failure by 
you, gentlemen, to convict this man of this crime which has been so clearly 
proven against him cannot fail to excite widespread comment and indignation 
among the whole body of citizens of this county. 

‘Of course it is always the hope of a man accused of murder in the first 
degree to find one juryman to stick out and bring about a disagreement to save 
his life. I know that. I know that is the only hope of this accused, but if 
there is a man before (among) you who will be so callous to public opinion 
and to the respect of his fellow-citizens, who would be so forgetful and reck- 
less of his oath, so negligent and heedless of the welfare of his family, as to 
say that Archie Mull did not commit this crime, then I am deceived. 

‘‘ Now I have made considerable and extensive inquiry, carefully, at a consid- 
erable expense, from a great number of your neighbors concerning each one of 

-you that sits there. You probably observed that I had a little history here of 
each one of you. I know a gcod deal more about you than you think I do, 
concerning your habits and your characteristics, and your reputation in the 
community in which you live. And this is concerning every man who sits in 
these chairs. I could not let any other person sit. It has been reported to me 
that you are very decent, square, upright, honest men. And if there is a man 
that sits in those chairs that is willing to brand himself with suspicion by 
saying that Archie Mull did not commit this crime my judgment of his char- 
acter is not at all correct. 

*‘Tt seems strange in a community that 300 men should be called to come here 
from all the various departments of domestic and business life, to pass upon 
the guilt or innocence of this man, were it not in this county where there 
seems to be a growing sentiment on the part of jurors to be lax in the enforce- 
ment of the law; were it not for that fact a jury could be secured from the 
ordinary panel, and try this plain and simple case; but when it reaches a point 
that another list from this county must also be exhausted to convict a man of 
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crime 80 atrocious, so wicked, so wanton, so unparalleled, and so unheard-of 
in all the history of crime as this, where there is no defense, it is strange. 
And in this case there is no doubt. You are not asked to rely on circumstantial 
’ evidence, but it is one where an eye-witness comes and carefully tells you who 
committed the horrible and cruel killing. It is no wonder that your neighbors 
have concluded that the integrity and decency of this panel of jurors, instead 
of Archie Mull, is on trial here to-day. Don’t let it be said, don’t let it be said, 
I beseech you, that twelve honest men cannot be found within the borders of 
Rensselaer County; don’t let it be said of you that, from all the integrity and 
virtue and respectability of this great county, twelve men cannot be gotten to- 
gether who will do justice. A failure to convict in this case, where there is no 
defense and where there is no doubt, cannot fail to create again another epi- 
demic of murder in this county. It cannot fail to bring within our borders 
hordes of desperadoes and criminals, who rely upon the puerile inefficiency and 
weakness of jurors here, and will select this as a safe field in which to operate. 
The consequences of your failure to convict in this case, in my judgment, 
cannot be weighed or gauged or measured at all. How could a more brutal, 
wanton and pathetic tragedy be committed than this? 
‘*A double murder this was, gentlemen, in purpose and intent, if not in fact. 
Of course, Arthur Snyder survived, not through the mercy of Mull, but of God. 
It seems to me to have been the purpose of the Almighty, in His stern and 
inscrutable justice, to have saved the life of this boy to tell you who perpe- 
trated this fiendish and unholy deed. But for this miraculous and almost 
divine rescue of this eye-witness from the very jaws of death, there might be a 
failure of justice; but a failure by you now to convict and punish the murderer 
would seem to me to be a mimicry and mockery against God. It seems to me 
that this witness’ life was preserved for the purpose of telling you who com- 
mitted the crime, in order that this perpetrator might be punished. Now, can 
you forget these scenes? Can you disassociate them from your mind? Are 
they not a part of this brutal tragedy, and can you, if you try, exclude them 
from your deliberations? Can Archie Mull forget them? Can he forget the 
piteous words of little Arthur Snyder, as he said, ‘Poor old Mr. Lord is 
dying?’ Can he forget his suppliant attitude, begging for mercy, us he was 
being attacked, or his piteous words and groans as he laid there upon the 
ground? 
‘‘His demeanor in court bears out the truth of the people’s witnesses and 
shows that he is guilty. It is what you ought to do; it is what you are 
expected to do.’”’ 
Mr. Lona, of counsel for defendant: We desire to except to that portion of 
the district attorney’s remarks where he said, substantially, at great time ‘and 
expense, he had obtained from their friends and neighbors the history of their 
lives, referring to the jurors’ lives, or that in effect.—.. 
‘* Also as to what he said about the jury list being upon trial, or the jurors. 
*‘ And also to what he said that it should not be said in this county that 
twelve men should be found in this county that would not convict, and we ask to 
take it upon the record that the district attorney, in his address to the jury, has 
insisted upon the guilt of this defendant, on the theory that the alleged crime 
was committed with deliberation and premeditation, and has also insisted 
upon the crime of murder in the first degree having been committed by the 
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defendant, while engaged in committing a felony upon the person of the de- 
ceased, to wit: The crime of robbery in the first degree, under the circum- 
stances alleged in the third count.” 

The Court: ‘The district attorney’s address has not been taken down by 
the stenographer. How can you get an exception to something that is not on 
the record? ”’ 

Mr. Fursman: “A portion of it was taken down when requested.” 

The Court: ‘‘ Some portion of it was taken down.” 

Mr. FursMan: ‘*That portion was taken down mostly covering the ex- 
ceptions.” 

The Court: “Some portion was taken down, and to such portion as was 
taken down, if your exceptions apply, they can be noted, but not, of course, 
to the portion that was not taken down. You cannot except to what is not on 
record.?’ 

Mr. Lone: “ We desire to except to your Honor’s ruling, that what we 
desire to except to, to what he said, cannot be excepted to.”’ 

The Court: ‘I say, that ‘statement of what he said, such portion as is on 
the record, if your request applies to that, or exception, you can except to it, 
but you cannot except to something not on the record.”’ 


The Court of Appeals, speaking through Judge Landon, after refer- 
ring to two previous decisions of the court,! said: — 


The rules respecting the admission of evidence suffice to protect the de- 
fendant from prejudice by irrelevant and hearsay testimony and declarations un- 
supported by evidence. It is the right of the people no less than of the accused 
to address the jury upon every matter legitimately bearing upon the case. The 
general rule is that each party must keep within theevidence. But the evidence 
_ May be examined, collated, sifted and treated in his own way. Whatever of 
argument, suggestion or inference can be constructed or deduced from it in 
support of guilt, upon the one hand, or of inconsistency, confusion, doubt and 
uncertainty in support of innocence, upon the other, is permissible, and may be 
presented with ingenuity, persuasion, vehemence, fervor and effectiveness. 

It is to a jury of the people that this address is made. They are the arbiters 
of the defendant’s fate, and they are presumed to be the better qualified for 
their duty after they have considered every phase of the case which the interest 
and earnestness of the contestants present. Itis the verdict of laymen that is 
sought, not of the professional legist. The system of trial by jury has its sup- 
port, and probably its perpetuity, in the popular favor. The eloquence of the 
criminal bar shares the same favor and has received the popular applause for 
many ages. 

It must be conceded, however, that this privilege and practice of counsel 
exposes jurors to the sway of their emotions when their reason and judgment 
should be calmest and best, and that a miscarriage of justice may result. The 
courts, impressed with the right of both parties to be fully heard, and with the 
supremacy of the jury in the decision of issues of fact, have been reluctant to 


interfere. The learned and impartial judge who presided over this trial no 
doubt shared this reluctance. 


1 People v. Fielding, 158 N. Y. 542; People v. Smith, 162 N. Y. 531. 
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But it is nevertheless true that the verdict should be impartial and be pro- 
nounced upon the evidence and according to the evidence. It follows that the 
address of counsel must be upon the evidence and according to the evidence. 

It is greatly to be feared that the remarks of the district attorney, in view of 
the former disagreement of a jury, and the positive though unproven assertions 
of the district attorney during the episode upon bribery, intimidated the jury. 
Why should a failure to convict excite widespread indignation? And upon 
whom would it fall? What juror was willing to be thought callous to public 
opinion, the respect of his fellow-citizens, reckless of his oath, heedless of the 
welfare of his family, willing to brand himself with suspicion, unwilling to do 
justice, and willing to acquit such a murderer, whose guilt had been made clear 
by the testimony of an eye-witness, seemingly saved from death by a miraculous 
and almost divine rescue, according to the purpose of the Almighty, in order 
to prevent a failure of justice? Clearly, we ought not to allow a verdict to 
stand to the securing of which such methods and influences were thought by 
the public prosecutor to be necessary. 

If it be said that in the case before us there is no reasonable doubt of the 
defendant’s guilt, it should be remembered that it is not for the courts, but for 
the jury, to say this by their free and impartial verdict, and we cannot know 
that they have said it when we do know that they were told by the district 
attorney, and his statement was enforced by his previous declarations of at- 
tempts at bribery and his precautions against their success, that their own good 
repute was in jeopardy and could only be saved by convicting the defendant. 

We do not mean to say that such remarks of counsel are not within the 
power of the court to cure either by prompt rebuke or by instructing the 
jury to disregard them, or, better, by both methods. In most cases, no doubt, 
it can be done. The difficulty here is that the remarks of counsel passed 
without rebuke or dissent from the court, notwithstanding the objection of the 
defendant’s counsel, and thus apparently received the sanction of the court in- 
stead of its severe condemnation. 

The judgment and conviction should be reversed and a new trial granted. 


The court appears to have been unanimous in concurring in this result, 
the propriety of which is perfectly obvious. 


Action ror Divorce anp Atimony Dogs not ABATE By DEATH OF 
THE HusBanp. — In the case of Bell v. Bell,! the suit was brought by a 
wife against her husband for divorce and alimony, and she recovered 
juigment in all the State courts through which the case consecutively 
went. After the case had been argued in the Supreme Court of the 
United States, the defendant in the case, plaintiff in error in the 
Supreme Court of the United States, died. Thereupon Mr. Charles B. 
Wheeler, counsel for the wife, plaintiff in the courts below, and de- 
fendant in error in the Supreme Court, made a motion to have the 


1 181 U. S. 175. 
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judgment of the court below affirmed, nunc pro tunc, as of April 26, 
1900. An interesting question of procedure was thus presented. If 
there had been no judgment for alimony, the death of the husband 
manifestly would have abated the action; but, as there was a judgment 
for alimony, the widow had a right to that, notwithstanding his death. 
The court so held. Mr. Justice Gray, in giving the opinion of the 
court on this point said, citing the cases in the margin: — 


& \The death of the husband, since this case was argued, of itself terminates 
the marriage relation, and, if nothing more had been involved in the judgment 
below, would have abated the writ of error, because the whole-subject of liti- 
gation would be at an end, and no power can dissolve a marriage which has 
already been dissolved by act of God.!_ But the judgment below, rendered after 
appearance and answer of the husband, is not only for a divorce, but for a large 
sum of alimony, and for costs, The wife’s rights to such alimony and costs, 
though depending on the same grounds as the divorce, are not impaired by the 
husband’s death, should not be affected by the delay in entering judgment here 
while this court has held the case under advisement, and may be preserved by 
entering judgment nunc pro tunc, as of the day when it was argued.? 


Bankruptcy: Lire Insurance Poticy an Asset Passinc To Trus- 
TEE. — A life insurance policy having no surrender value by its terms, 
but having actual value, has been held in the District Court of Mary- 
land ® to be an asset passing to the trustee. 


BANKRUPTCY: JURISDICTION OF Unitep Srates District Court — 
Construction or THE Worps ‘‘ PrincipaL Prace or Busingss.’’ — The 
phrase ‘‘ principal place of business ’’ in the Bankruptcy Act, as bear- 
ing upon the jurisdiction of the District Court to entertain proceedings 
against a bankrupt, has been construed in Jn re Plotke,* to mean the 
place where the bankrupt has carried on business for at least three 
months prior to bankruptcy. 


Bankruptcy: Contract To Pay For WIFE’s SERVICES IN NEw York 
Not A ProvaBLe Dest. — The United States District Court for the 


1 Stanhope v. Stanhope (1886), 11 forth, 111 Illinois, 236; Mitchell +. 
Prob. Div. 103, 121. Overman, 103 U. S. 62. 

2 Downer v. Howard (1878), 44 Wis- 3 In re Slingluff, 5 Am. B. R. 76. 
consin, 82; Francis v. Francis (1879), 4(C.C. A.) 5 Am. B. R. 171. 
81 Gratt. (Va.) 283; Danforth v. Dan- 
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Eastern District of New York! has held that a contract to pay for the 
wife’s services in New York State does not constitute a provable debt, 
as she is still bound in that State to render such services. 


Bankruptcy: Is AN ApvERSE CLammANT WITHIN THE MEANING 
oF THE Banxruptcy Act. — The Circuit Court of Appeals for the Sixth 
Circuit has held, in In re Nugent,? in determining whether summary 
proceedings will lie against one holding property of the bankrupt, 
that any such person against whom it is necessary to bring legal 
proceedings is an ‘‘ adverse claimant ’’ who can be proceeded against 
only in a plenary suit in a State court, unless he consents to the jurisdic- 
tion of the Federal District Court. But see contra, In re Moore,2a 
case in the District Court of West Virginia. 


Bankruptcy: Exemprions — Exemption oF Insurance Po.icy. — 
The Circuit Court of Appeals for the Eighth Circuit has held, in Steele 
v. Buel,‘ that an insurance policy exempt by the laws of the State from 
the claims of creditors is exempt under the Bankruptcy Act and does 
not pass to the trustee in bankruptcy. This decision overrules the same 
case in the District Court of Iowa.5 


BANKRUPTCY: PREFERENCES — PAYMENT ON AccouNT TO INNOCENT 
Crepiror.— A payment on account made to an innocent creditor within 
four months of bankruptcy, is not a preference which must be sur- 
rendered as a condition precedent to allowance of balance of claim, in 
the absence of proof of the bankrupt’s insolvency at the time of 
payment.® 


BANKRUPTCY: PREFERENCES — PayMENTS MADE BY AN INSOLVENT NOT 
KnowineG or HIs InsoLvency. — Such payment made by an insolvent 
debtor who did not know at the time that he was insolvent, and who 
meant no preference, will not prevent proof and allowance of balance of 
creditor’s claim.’ 


1 In Re Kaufman, 5 Am. B. R. 104. ® In re Alexander (U. 8. District 


2 Reported in 5 Am. B. R. 176. Court, N. D. Ga.) 4 Am. B. R. 276. 
3 5 Am. B. R. 151. 7™In re Smoke (U. S. District 
45 Am. B. R. 165. Court, 8. D. N. Y.), 4 Am. B. R. 484. 


5 Reported in 3 Am. B. R. 549. 
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Bangruprcr: Contingent 1n Trust Funp.— The contingent 
interest of a bankrupt in a trust fund, which interest may be defeated 
by the arbitrary exercise of a power of appointment by will of another, 
is not such an interest as passes to the trustee in bankruptcy.! 


Bankruptcy: Recent Decisions on QuEsTiONs OF BANK- 
Ruptcy. — We are indebted to Matthew Bender, law publisher, of 
Albany, N. Y., for the following recent and important decisions on 
Bankruptcy Law, appearing in Vol. 4, of his Bankruptcy Reports: — 


The U. S. District Court of Vermont in St. Cyr v. Daignault,? holds that a 
judgment obtained by default after adjudication of the judgment debtor as 
bankrupt, in a suit begun before, is null and.void. The contrary was held in 
Kiomouth v. Braeutigan.® 

The U. S. Circuit Court of Appeals for the First Circuit has held in Fisher 
#. Cushman,‘ that a liquor license transferable only with the assent of the local 
authorities passes as an asset to the trustee in bankruptcy. 

Referee Hotchkiss, in In re Hall,5 has held that a payment made by an in- 
‘solvent debtor in due course of business to a creditor who did not have reason- 
able cause to believe the debtor intended a preference thereby, is not a prefer- 
ential payment under the Bankruptcy Act. This decision is in line with In re 
Smoke,® but is opposed to the general tenor of decisions. The question is soon 
to be passed upon by the U. S. Supreme Court. 

The U. S. District Court of South Dakota has held that a bankrupt is entitled 
‘to refuse to answer criminating questions, save that he may be cross-ex- 
amined as to any matter he has voluntarily sworn to in his petition or schedules 
or testimony.’ 

The U. S. District Court for the Southern District of New York has recently 
held, in Re Cleanfast Hosiery Co.® that taxes due to the city of New York are 
non-dischargeable debts, and need not be proved. 

The Supreme Court of Rhode Island, in Doyle v. Heath,® has held that sec- 
tion 67f of the Bankruptcy Act, declaring that ‘‘ all judgments,”’ etc., obtained 
within four months prior to the filing of the petition, are ‘‘ void,’? must be 
taken to intend merely that the lien or preference created by such judgment is 
void. 

In the case of Miner,!° the U.S. District Court of Massachusetts has held 
that creditors who have assented to a general assignment on the part of the 
debtor may not be computed in reckoning the number of the bankrupt’s credi- 
tors for the purpose of a petition in involuntary bankruptcy. 


1In re Wetmore (U. S. District 6 4 Am. B.R. 434, 


Court, E. D. Pa.), 4 Am. B. R. 335. 7 In re Walsh, 4 Am. B. R. 693. 
24 Am. B. R. 638. 8 4 Am. B. R. 702. 
3N. J. Sup. Ct., 4 Am. B. R. 344. 94 Am. B. R. 705. 
44 Am. B. R. 646. 10 4 Am. B. R. 710. 


5 4 Am. B. R. 671. 
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In the case of the Chicago-Joplin Lead & Zinc Co.! the U. S. District Court 
in Missouri has held that the principal business of a corporation, as determin- 
ing the right to declare it bankrupt, must be the business it has actually done, 
rather than the business it is permitted to do by its articles of incorporation. 

The U.S. District Court of Utah has held, in Re Hirschman,* that claims 
arising ex delicto are not generally provable in bankruptcy. 

In Stearns v. Flick,? the U. S. District Court of Ohio has held that the ex- 
penses and compensation of an assignee in bankruptcy are not provable in 
bankruptcy proceedings. 

The U. S. Circuit Court of Appeals for the Sixth Circuit has held, in U. S. 
ex rel, Adler v. Hammond,‘ that an appeal lies from an order of the District 
Court refusing a confirmation of a composition. This overrules the decision of 
the District Court of the Western District of Tennessee.® 


ConstituTionaL Law: Liserty OF THE Press — Power oF A LEGIs- 
LATURE TO SUPPRESS THE PUBLICATION OF AccouNTs OF VICE AND 
Crime. — The Supreme Court of Errors of Connecticut, in the case of 
State v. McKee,® have decided that a statute of that State, making it 
a misdemeanor to sell or have in possession with intent to sell, papers 
devoted to the publication, or principally made up of criminal news, 
police reports and stories or pictures of deeds of bloodshed, lust or 
crime, is not in violation of the provision of the Constitution of that 
State that every person may freely speak, write and publish his senti- 
ments on all subjects; nor of another provision of the same constitu- 
tion to the effect that no law shall ever be passed restraining the liberty 
of speech or of the press. 


ConstituTionaAL Law: SpeciraL Laws—JINvALipity oF A STATUTE 
ExemptTinGc Persons Wao Have SERVED IN THE UNION ARMY OR Navy 
From Payinec a Peppier’s Tax. — The Constitution of Iowa, like the 


constitutions of most of the other States, contains the following 
clause: — 


All laws of a general nature shall have a uniform operation; the general 
assembly shall not grant to any citizen or class of citizens, privileges or immun- 
ities, which upon the same terms shall not equally belong to all citizens.’ 


With this provision in force, the Legislature of Iowa enacted a law 


14 Am. B. R. 712. 5 In re Adler, 4 Am. B. R. 583. 
24 Am. B. R. 715. 6 46 Atl. Rep. 409. 

34 Am. B. R. 723. ™ Const. Iowa, Art. I, § 6. 

44 Am. B. R. 736. 
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requiring the payment of an annual tax by peddlers, but providing 
that 


nothing in this section shall be held to apply to parties selling their own work 
or production, either by themselves or employees, nor to persons who have 
served in the Union army or navy, nor to persons selling at wholesale to mer- 
chants, nor to transient vendors of drugs.} 

In the case of State v. Garbroski? the Supreme Court of Iowa held 
that this statutory exemption was void, as being opposed to the Consti- 
tutional prohibition above set out. ‘The opinion of the court was writ- 
ten by Mr. Justice Ladd, who cited the authorities referred to in the 


margin.® The propriety of the conclusion of the court is perfectly 
obvious. 


InTeERNATIONAL Law: Rigut or AN ConsuL To ADMINISTER 
Upon tHe Estate oF AN ITALIAN SuBJect, Livine in Tuts Country. —- 
In the Matter of the Estate of Fattoriani, who had several aliases, 
Judge Silkman, of the Surrogate’s Court of Westchester County, New 
York, was called upon to decide the question of the right of the Italian 
Consul-General to letters of administration upon the estate of an Italian 
subject who died while domiciled in this country. According to the 
syllabus of the case, which we findinthe New York Law Journal for 
November 12, 1900, the learned Surrogate decided as follows: — 


The Consul-General of Italy is entitled to letters of administration upon the 
estate of an Italian subject who died and left property in the State of New York, 
to the exclusion of persons presumptively entitled to such administration 
under the State statutes. 

Upon satisfactory evidence that the decedent died without debts due resi- 
dent creditors, letters of administration may issue to such Consul-General 
without security; otherwise the administration will be granted upon giving 
the bond provided for by State law, the penalty to be double the amount of the 
debts due to resident creditors, or double the amount of the assets in case the 
estate be insolvent. 


His opinion is so interesting that we subjoin the whole of it, asfollows :— 


This is an application upon the petition of Giovanni Branchi, Consul-General 
of Italy, for the issuance of letters of administration to him upon the estate of 


1 Code of Iowa, § 1347. Dist. v. Osburn School Dist., 19 Pa. 
2 82 N. W. Rep. 959. Co. Ct. R. 257; In re Sweeley, 33 N. 
3 Railway Co. v. Mackey, 127U.S. Y. 369; Hing v. Crowley, 113 U. S. 
205; 8 Sup. Ct. 1161, 32 L. Ed. 107; 703; 5 Sup. Ct. 730; 28 L. Ed. 1145; 
Nichols v. Walter, 33 N. W. Rep. 800; Cooley, Const. Lim. (6th Ed.) § 482; 
Brown v. Russell, 48 N. E. Rep. 1007; State v. Goodwill, 33 W. Va. 179; 10 
82 L. R. A. 258; Sewickley School S. E. Rep. 285; 6L.R. A 623. 


NOTES OF RECENT DECISIONS. 781 


the above named decedent, an Italian subject, who died and left property 
within the county of Westchester. 

The petition alleges that the decedent left him surviving a widow and two 
minor children, his only next of kin, all residing at Casteiletto, Verona, Italy. 

In the absence of creditors, under the State statute the administration should 
go to the county treasurer, but the question is presented whether or not the 
treaty between the United States and Italy supersedes the State law, and 
whether or not the treaty authorizes and empowers the consul general to ad- 
minister upon the estates of Italian subjects dying within the jurisdiction of 
his consulate, 

The rights of the Consul General of Italy were under consideration in this 
court and discussed in the Matter of Tartaglio,! and it was there held that the 
distributive shares in the estate of an Italian subject belonging to next of kin 
resident in Italy were payable to the consul general, and a decree was made 
directing the county treasurer, with whom the distributive shares had been 
deposited, to make such payment. 

There can be no question that State statutes must give way, in so far as 
they are not in accord with the obligations of the Federal government under its 
treaties with foreign nations, and they must be construed, and the procedure of 
local courts must be made to conform as nearly as practicable to the treaty 
obligations of the Federal government. 

Treaty provisions are to be construed with much more liberality than legis- 
lative enactments. Terms and words used in the former are to be given the 
broadest meaning in order to effectuate the liberal intentions of the high con- 
tracting parties. Due regard must be had to difference in languages, nice dis- 
tinctions must be avoided, and the great purpose of convenient international 
intercourse must be borne in mind. - 

It has been said that a foreign consul, without specific authority, has the gen- 
eral right to protect the rights and property of a person of his nation within 
the jurisdiction of his consulate;? and that foreign consuls have power to 
administer upon the estates of their fellow subjects deceased within their ter- 
ritorial consulate.® 

While there may be this inherent power, a fair construction of the treaty 
with Italy gives to the consul general specifically the power claimed. Article 
22 of the Commercial Treaty of 1871 provides that: ‘‘ The citizens of each of the 
contracting parties shall have power to dispose of their personal goods within 
the jurisdiction of the other, by a sale, donation, testament or otherwise, and 

the representatives, being citizens of the other party, shall succeed to their per- 
* sonal goods, whether by testament or abd intestato, and they may take possession 
thereof, either by themselves or others acting for them, and dispose of the same 
at their will, paying such dues only as the inhabitants of the country wherein 
said goods are shall be subject to pay in like cases.”’ 

Article 9, 16 and 17 of the Consular Treaty of 1878 provide: — 

* Article 9. Consuls general, consuls, vice-consuls, and consular agents may 
have recourse to the authorities of the respective countries within their dis- 


1 12 Misc. Rep. 245. 3 Wheaton Intl. Law, 2d English 
2 The Bello Corrunes, 6 Wheaton edition, 151, and Woolsey Intl. Law, 
168. sec. 96. 
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trict, whether Federal or local, judicial or executive, for the purpose of com- 

plaining of any infraction of the treaties or conventions existing between the 
United States and Italy, as also in order to defend the rights and interests of 
their countrymen. * * *” 

‘“‘ Article 16. In case of the death of a citizen of the United States in Italy, 
or of an Italian citizen in the United States, who has no known heir or testa- 
mentary executor designated by him, the competent local authorities shall give 
notice of the fact to the consuls or consular agents of the nation to which 
the deceased belongs, to the end that information may be at once transmitted 
to the parties interested.” 

* Article 17. The respective consuls general, consuls, vice-consuls and con- 
su’ar agents, as likewise the consu'ar chancellors, secretaries, clerk, or attachés, 
shall enjoy in both countries all the riguts, prerogatives, immunities, and 
privileges, which are or may hereafter be granted to the officers of the same 
grade of the most favored nations.” 

This provision giving to the Italian consuls general all the rights, preroga- 
tives, and privileges of officers of the same grade cf other more favored nations 
means more favored in respect of the particular matter in regard to which a 
question may arise, and is fiot to be made applicable only in cases where a 
treaty taken as a whole is more favorable. 

Now, upon examining the treaties of the United States with foreign nations, 
we find the treaty of July 27, 1853, with the Argentine Republic, and in that 
this provision :— 

“ Article 9. If any citizen of the two contracting parties shall die without 
will or testament in any of the territories of the other, the consul general or 
consul of the nation to which the deceased belonged, or the representative of 
such consul general or consul in his absence, shall have the right to intervene 
in the possession, administration and judicial liquidation of the estate of the 
deceased, conformably with the laws of the country, for the benefit of the 
creditors and legal heirs.”’ 

Considering carcfully the Janguage of this treaty, the Argentine Republic 
would seem to be treated more liberally and with more favor, and given greater 
specific 1ights than the Kingdom of Italy under its treaties; therefore, it follows 
that under this ‘‘most favored nation’’ clause we must give to the Consul 
General of Italy the same powers and rights conferred upon the Consul General 
of the Argentine Republic. 

This leads to the conclusion that not only by inherent right, but by specific 
treaty provision the Consul General of Italy is entitled to administer in this 
case, and is preferred to the persons entitled under the State statutes. 

This administration, however, must be had as provided in the treaty of the 
Argentine Republic, ‘‘ conformably with the laws of the country for the benefit 
of creditors and legal heirs.’’ 

While it probably is true that under inherent power, as well as under spe- 
cific treaty provisions, a consul general could demand, sue for and collect the 
assets of countrymen dying within his jurisdiction without the aid of the 
machinery of the Surrogate’s Court, nevertheless, under article 9 of the Italian 
Consular Treaty, above cited, he has the right to come into the Surrogate’s 
Court to defend his countrymen, and having done so he is entitled to our aid as 
contemplated by the treaty. 
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We are next brought to the question of security. While it is policy to give 
treaties the broadest and most liberal construction, and to extend to foreign 
subjects through their respective representatives all the facilities accorded to 
citizens, at the same time it cannot be argued that the United States intended 
to deprive any of its citizens of rights accorded to them under their local laws. 
That is to say, it cannot be said that the Federal government intends to take 
away from citizen or resident creditors of a deceased alien the security which 
is provided for under State laws, aad therefore the administration to be granted 
to the consul general can only be upon giving the bond provided for by State 
law, the penalty, however, to be double the amount of the debts due to resi- 
dent creditors, or double the amount of the assets in case the estate be in- 
solvent. 

Upon satisfactory evidence, however, that the decedent here died without 
debts due resident creditors, letters of administration will issue without the 
giving of a bond. 


FEDERAL JURISDICTION: Suits By NatTionaL Banks — NECESSITY OF 
AverrinG Diverse State Citizensnip. — It is strange that there are 
lawyers in good standing and practice who have not yet learned the very 
simple lesson conveyed in the following per curiam opinion of the 
United States Circuit Court of Appeals for the Seventh Circuit, in the 
case of Thomas v. National Bank, which we find printed in the 
Chicago Legal News.' 


This suit was broug}t by the def. ndant in error, a national bank, located at 
the City of Sacramento, California. The declaration fails to show the diverse 
citizenship necessary to the jurisdiction of the Circuit Court, and the record 
nowhere supplies the omiss‘on. The residence of the defendants — plaintiffs 
in error — is alleged, but that is not equivalent to an averment of citizenship.? 
By the proviso of the fourth section of the Act of July 12, 1882,? national banks 
were deprived of the right, theretofore possessed by virtue of their national 
character, to sue in the Federal courts. The judgment below is reversed with 
direction to dismiss the case without prejudice to another action, unless, in 
the discretion of the court, an amendment shall be made showing the juris- 
diction. 


Maticrous Prosecution: Action ror, Witt Nor Liz Untit THE 
Criminal Prosecution 18 Disposep or, ALTHOUGH PENDING IN ANOTHER 
State. —In Wilson v. Hale,‘ the Supreme Judicial Court of Massa- 
chusetts hold that an action for a malicious prosecution, in causing the 
arrest of the plaintiff in a civil action in another State, will not lie 


1 33 Chicago Legal News, No. 28. U. 8S. 228; Denny v. Pironi, 141 U.S. 
2 Parker v. Overman, 18 How. 137; 121. 

Robertson v. Cease, 97 U. S. 646; 3 22 Stat. Ch. 290, p. 163. 

Everhart v. Huntsville College, 120 * 69 N. E. Rep. 652. 
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until such other action is disposed of. 


The short opinion of the court, 
by Loring, J., was as follows : — 


This suit was prematurely brought. The plaintiff is right in his contention 
that the declaration sets forth what would have been an abuse of process had the 
action in which he was arrested been founded on a just claim. But heis wrong 
in his contention that for that reason it was not necessary to dispose of that 
action before bringing the one here in question. He alleged and proved that 
the action in Maine was a groundless one, and the ordinary rule as to malicious 
prosecution applies, namely, that he cannot bring an action to try the issue 
which is raised by the former action while that issue is pending in the action 
of which he complains. Not only has the plaintiff in the case.at bar alleged 
that the suit was a groundless one, but he cannot tell the story of the wrong 
of which he complains without disclosing that fact. For that reason the case 
does not come within the rule that “it is sufficient to prove part of an allega- 
tion in a writ, if it be divisible and capable of a partial proof, provided the part 
proved is actionable.” ! There is no hardship on the plaintiff in requiring him 
to try the action in Maine before bringing this action. He must go to Maine 
and defend that action at some time. The necessity of doing so is the very 
thing of which he complains here. If he had done so before this action was 
brought, the injury done him would have been made to appear more clearly 
than it otherwise could be shown to be. Exceptions overruled. 


MarriaGe Licenses: LIABILity OF AN OFFICIAL FOR Issuinc A Mar- 
RIAGE LICENSE IN RESPECT OF A GIRL NOT OF THE Requisite AGE. — In 
North Corolina, in Missouri, and perhaps in other States, in order to 
the solemnization of a valid marriage itis necessary for the parties to 
obtain a license from the register of deeds. The statute of North 
Carolina? imposes a penalty upon aregister of deeds for issuing a mar- 
riage license in case of a girl under eighteen years of age, without the 
consent of her parents. In construing this statute it was said by the 
Supreme Court of North Carolina: — 

The license shall not be issued, as of course, to any person who shall apply 
for it. The register is charged to be cautious, and to scrutinize the applica- 
tion. It must appear probable to him, upon reasonable inquiry, when he has 


not personal knowledge of the parties, that the license may and ought to be 
issued.3 


In a later case 4 an action was brought for the statutory penalty for 
issuing a marriage license in case of a girl under eighteen years of age, 
and, on the state of facts recited below, the circuit judge ruled that the 
defendant had used reasonable diligence, and so instructed the jury. 


1 Buddington v. Shearer, 20 Pick. 8 Williams v. Hodges, 101 N. C. 300; 
(Mass.) 477, 478. s.c. 78. E. Rep. 786. 
2 N. C. Code, § 1816. 4 Agent v. Willis, 124 N. C. 29. 
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The Supreme Court of North Carolina reversed this decision, on the 
ground that reasonable diligence had not been used. In giving the 
opinion of the Court, Montgomery, J., said: — 


There was no dispute about the evidence in this case, and now, applying what 
we have said above to the facts, were probable reasons given to the defendant 
to authorize him to issue the license, —to believe that the girl was eighteen 
years old? Did he make reasonable inquiry, according to the evidence, about 
that matter before he acted? Weare clearly of the opinion that he did not, and 
that the instruction of his honor to that effect was erroneous. The contract- 
ing parties — the father, the register of deeds, the persons who made the appli- 
cation— were all residents of Newberne. At a dead hour of the night the 
persons who made the application go to the residence of the defendant for that 
purpose, and upon the application being refused, thgy return at four o’clock in 
the night and again they are put off to a later hour. The license was issued 
two hours later, or about three-quarters of an hour after sunrise. The father 
of the child is at home, ignorant of what is going on. Those were most sus- 
picious circumstances, and should have put the defendant on his guard, at 
every point, as to his duties. Instead of requiring information from 
friends, or connections of the family, who might reasonably be supposed 
to know the age of the girl, he took her word as to her age, and 
that message brought through persons who were not shown to be trust- 
worthy. He knew nothing of her or of her age. Each person who was 
examined about the matter said that he got his information from the 
girl and from no one else. The defendant seemed to think that an oath on the 
part of anybody was all that was necessary to authorize him to issue the 
license, but the character of the witness and aecuracy of information are the 
things that the register of deeds should look to when he issues a license for 
marriage, in cases where there is doubt about the age of the parties. The 
oath made by Tolor, at best, was only a statement of what the girl had told 
him as to her age, and he qualified his oath by stating the source of his infor- 
mation. We might say something on the moral aspect of this case, but we 
forbear. It is enough to say that there was error in the instruction of his 
honor for which there must be a new trial. New trial. 


Corporations: INDICTMENT — MANSLAUGHTER — NEGLIGENCE Re- 
SULTING IN DeatH or Emptoyé. — In the case of Regina v. Great West 
Laundry Company' it was held in the Court of Queen’s Bench, 
for Manitoba, by Mr. Justice Bain, that an indictment will not lie 
against a corporation for manslaughter, predicated upon the killing of its 
employé through negligence. There were two counts in the indictment, 
one for negligence in maintaining machinery in condition dangerous to 
tife, resulting in the death of an employé; and the other, a count for 
manslaughter. That a corporation cannot be indicted and convicted 


1 13 Manitoba Reparts, 66. 
VOL. XXXV. 50 
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of manslaughter, unless under the statute law, making a specific provi- 
sion for the punishment of a corporation upon such a conviction, is clear 
enough, and is made perfectly clear by Mr. Justice Bain; but that a 
corporation cannot be indicted for negligently maintaining machinery 
in a condition dangerous to life does not seem to b2 so clear. 


_ Unrate anp UNConscCIONABLE Bar@arns AccoRDING TO EnGuisH Law, — - 
What amounts to an unfair and unconscionable bargain in the conception 
of English judges, who seem to consume a considerable portion of their 
time in saving the reversionary estates of ninnies from the usurers, may 
be gathered from the following case decided in the English Court of 
Appeal: ! — 


The plaintiff, who was thirty years of age, being entitled to a reversion 
expectant on the death of his mother, who was seventy-two years of age, 
executed a deed by which he sold 1000/. of his reversionary interest to the 
defendant for 300/. On the execution of the deed the defendant gave the 
“plaintiff a letter by which he agreed to resell the 1000/. to the plaintiff within 
two months on payment to the defendant of 6001. The plaintiff had no inde- 
pendent advice in the matter, but wrote a letter to the defendant prior to the 
sale showing he understood the nature of the bargain into which he was about 
to enter. There was evidence that the value of the reversion of 1000/. in the 
market was over 600/.; and it also appeared that the defendant dictated a letter 
for the plaintiff to send to the solicitors of the trustees of the fund making 
inquiries as to it, which did not say he wanted the information for the purpose 
of borrowing money, but gave another reason. It was held that the purchase 
was not only made at an undervalue, but there had been unfair dealing on the 
part of the defendant, and therefore the transaction must be set aside on pay- 
ment by the plaintiff of 3007. and interest at five per cent. 

Decision of Farwell, J.,? affirmed. 


InsuncTion AGainst THREATENING Suits FOR INFRINGEMENT OF 
Patents. — In the case of Farquhar Co. v. National Harrow Co., some 
time since determined in the Circuit Court of Appeals of the United 
States, for the Third Circuit,? there is a pretty good opinion written by 
Mr. Circuit Judge Dallas, well braced up with authorities, in favor of 
the proposition that while the owner of a patent may lawfully warn 
others against infringement, and, by means of circulars or letters dis- 
tributed among agents and customers of a manufacturer of goods 
claimed to infringe, give notice of his rights as he understands them, 


1 Brenchley v. Higgins, 83 L, T. 2 82 L. T. Rep. 143. 
Rep. 751. 8 102 Fed. Rep. 714. 
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and of his intention to enforce them by suits, when done in good faith, 
the sending of such notices and circulars in bad faith, and without any 
intention of bringing the suits therein threatened, but solely for the 
purpose of destroying the business of such manufacturer, constitutes a 
fraudulent invasion of property rights, against which the party injured 
is entitled to relief in equity by injunction. 


DanGerous Macurnes: Liapitity oF VENDOR TO PURCHASER FOR 
DAMAGES WHICH THE PURCHASER HAS BEEN COMPELLED TO Pay TO HIS 
SERVANT FOR AN InJuRY PROCEEDING FROM A DEFECT IN A MACHINE. — 
The case of Boston Woven-Hose &c. Co. v. Kendall, lately decided by 
the Supreme Judicial Court of Massachusetts, presented an interesting 
phase of a question which arises every once in a while; and it is satis- 
factory to be able to observe that they disposed of it in conformity 
with sense and justice. Stated in the briefest way, the plaintiff pur- 
chased of the defendant a boiler, which exploded through a defect in 
its construction, injuring a servant of the plaintiff, for which injury the 
plaintiff was obliged to pay damages to his servant. He then brought 
the action over against the maker of the boiler, from whom he pur- 
chased it. Of course, a defense was set up analogous to that of con- 
tributory negligence ; but the court, with good sense, held that, although 
as against his own servant the plaintiff may have been guilty of con- 
tributory negligence in not discovering the defect in the boiler, — yet 
it was not so as against the defendant, the maker of the boiler, for the 
reason that the plaintiff was entitled to rely upon his warranty and his 
representations respecting its quality and safety. There was then no 
policy of the law which deprived the plaintiff of his action over against 
the primary author of the mischief, and a modern English case was very 
much in point in support of the action.” In that case, it was intimated 
that the workman himself could have recovered fn the first place, by a 
direct action against the defendant; but whether such an action would 
lie was a question not before the court. We observe on this branch of 
the subject that several American courts have held that a direct action 
will lie from the injured person against the maker of the dangerous 
machine, on the ground of preventing circuity of actions.® 


1 69 N. E. Rep. 657. Works v. Barber, 102 Pa. St. 156; Ma- 
2 Mowbray v. Merryweather (1895), loney v. Brady, 45 N. Y. St. Rep. 864; 
1 Q. B. Div. 857; (1895) 2 Q. B. Div. 8s. c. 18 N. ¥Y. Supp. 757; Hoffner v. 
640. Hoffner, 6 Pa. Super. Ct. 20; s. c. 41 
8 See, for example, Erie City Iron W.N.C. 258; Schubert v. J. R. Clark 
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Lire Insurance: Action on Portcy — Premium By AGENT oF 
Insurer — DirectinG A Verpict For PrLaintirr. — In the case of United 
States Life Insurance Company v. Ross,! the undisputed evidence 
showed that, about four months before the death of the insured person, 
the defendant issued to him a policy of insurance upon his life, and 
transmitted it to the general agent of the defendant for the State of 
Texas for delivery; that the deceased accepted the policy, but that, 
by agreement, the agent paid for him the first premium and retained 
possession of the policy; that, sixty days thereafter, the defendant 
company received the first semi-annual premium, the deceased being 
then in good health, and retained the same until advised of his death. 
Upon this state of facts, the court held (Pardee, Circuit Judge, dis- 
senting) that the trial court properly directed a verdict for the plaintiff. 


LiseL: A Waite Man a Neero is Lisetous. — In the case 
of Upton v. Times-Democrat Publishing Co.,? Supreme Court of 
Louisiana, it appeared that a newspaper correspondent of the defend- 
ant, prompted by a desire to pay a compliment to the plaintiff, said, ia 
a telegraphic dispatch to the defendant newspaper, that the plaintiff 
was a ‘‘ cultured gentleman ;’’ that in the transmission of the dispatch 
the operator bungled the word ‘‘ cultured ’’ into ‘‘ colored ;’’ and that 
in the newspaper oflice the words ‘‘ colored gentleman’’ were changed 
to ‘‘negro,’’ in accordance with the usual custom of that paper; so 
that the publication of the dispatch in the form in which it finally 
appeared was libelous as against the ‘‘ cultured gentleman,’’ who had 
thus been transformed into a ‘‘negro.’’ But the court also held that, 
in view of the fact that the offensive word had been employed by mis- 
take, and that an apology had been made immediately afterward, a 
small amount of damages should be awarded. With regard to the 
sting of the libel, the court could not see any substantial difference 
between calling a man a ‘‘colored gentleman’’ and calling him a 
negro.”’ 

It is well known that in our country., and especially in the South, a 
very slight strain of negro blood makes one a ‘‘ negro,’’ and puts him 
under the ban of social inferiority ; and on the other hand, that many 
cases have been known where persens having a strain of negro blood in 


Co., 49 Minn. 331; s.c. 15 L. R. A. Fed. Rep. 246. See, generally, 1 
818; 51 N. W. Rep. 1103; 45Alb.L.J. Thomp. Neg., 2d ed., § 817, et seq. 
497. An analogous decision is Bradley 1 102 Fed. Rep. 722. 

v. Hartford, etc., Insurance Co., 19 2 104 La. 141; s.c. 28 So. Rep. 970. 
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their veins, have exhibited the appearances of the negro type so slightly 
as to be able to pass themselves off for white persons. We have known 
of cases where Portuguese ladies have been put under the social ban 
upon the mistaken impression that they were mulattoes. It might 
therefore follow that if a white man were so shaped and colored as, in 
appearance, to stand near the boundary line of the two races, it might 
well be a deep injury to him to accuse him of being ‘‘ colored.’’ But 
to a person of the ordinary Caucasian type, no barm could come from 
such a publication, since his face and features would refute it, and 
since no one knowing him would believe it. The whole thirg will 
amuse our descendants and ‘‘ give abundant sport to after days.’’ . 


NEGLIGENCE: ELEVATED RaiLroaps NoT LiABLE FOR IyJuRiEs TO Pas- 
SENGERS BY BANANA PEELS ON THEIR Stairways. — In the case of Ben- 
son Manhattan}Elevated R. Co.,' the Appellate Division of the Supreme 
Court of New York decided this proposition, and the reader will be 
tempted to inquire if not, why not? Because the passenger failed to 
show how long the banana peel had lain there! How could the passen- 
ger show it? Itis obviously the duty of railroad companies of this 
class to keep their stairways free from nuisances dangerous to their pas- 
sengers in the act of ascending and descending them, and public policy 
requires that they should be held to the same high degree of care to 
which the law holds them when the passenger is actually upon their ve- 
hicle. It is known that passengers climb and descend these stairways 
in crowds in New York City, and hustle and jostle each other often in 
the night time, and no passenger has time to keep watch of the steps to 
see whether slippery substances are left there. It is a case where the 
rule res ipsa loguitur should hold. It is an accident proceeding from 
a source which does not produce accidents where the company takes 
proper care. The following is the language of the court :— F 


Plaintiff sued to recover damages for personal injuries sustained in conse- 
quence of slipping upon a banana peel lying upon the stairway of defendant’s 
station. The accident occurred in midday and the case is withouta scintilla of 
evidence as to how long the banana peel was upon the stairway previous to the 
occurrence. To hold the defendant liable under such proof is to make the de- 
fendant an insurer of the safety of its passengers. This is not the law. It 
does not appear that the defendant had notice of the existence of this obstruc- 
tion upon the stairway, nor that it had time or opportunity to remove it. For 
all that appears to the contrary, it might have been thrown there by some other 
passenger immediately previous to the plaintiff slipping uponit. The accident 


1 65 N. Y. Supp. 271; s. c. 31 Misc. (N. Y.) 723. 
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itself raises no presumption unfavorable to the defendant. No negligence on 
defendant’s part having been shown, it was error to deny the defendant’s motion 
to dismiss the complaint, and the judgment should be reversed. 


BanxincG: Ricgut or Deposiror To Recover Bank, Money 
Paw sy Bank on Cueck ForcGep sy Emptoyé or Deposiror. — 
According to a late case in Pennsylvania, where a depositor of a bank 
intrusts to a confidential clerk the care of his bank account and the 
duty of verifying the settlements of his bank book, and the clerk 
forges checks, and when the depositor’s checks are returned by the 
bank, abstracts the forged checks and reports to his employer that the 
settlement is correct, and there is no evidence that the bank was negli- 
gent in paying the forged checks, and it. appears that if the depositor 
had verified the settlement himself he would have discovered the fraud, 
he is clearly responsible for the acts and omissions of his clerk in the 
course of the duties with which he was intrusted, and cannot recover 
from the bank the loss which he sustained.! But in another case? it 
was held that where the principal has drawn his check to the order of 
his creditor, and his agent, acting in his own antagonistic interest, 
forges the payee’s name and obtains money thereon from the bank, the 
principal is not chargeable with knowledge through notice to the agent, 
so as to make it negligence on his part in not promptly notifying the 
bank after a duplicate check, drawn by the agent, and sent to the 
creditor, was, together with the first check, charged on the principal’s 
books against the creditor.* This case also held that there was no 
absolute duty on the part of a depositor to examine his pass book and 
checks after the book has been balanced by the bank. 

In another case the action was brought by a customer of a bank to 
recover a balance of $2,202.23 alleged to be due him as a depositor of 
the bank. Four checks, of the aggregate amourt of twenty-two hun- 
dred dollars, were drawn by the plaintiff against his funds in the bank in 
favor of various parties, and were delivered by the plaintiff to one St. 
Maur, who was associated with plaintiff in speculations, to be @elivered 
by St. Maur to the payees named in the checks, respectively. St. 
Maur, instead of delivering the checks to the payees, forged their names 
upon them, and himself collected the money called for in them, over 


1 Myers v. Southwestern Nat. Co., 181 Pa. St. 327, to the effect that 
Bank, 193 Pa. St. 1. & principal is not charged with the 
2 United Security &c. Co. v. Central knowledge of an agent, when the 
Nat. Bank, 185 Pa. St. 586. agent is acting in fraud of the rights 
8 Citing Gunster v. Scranton, etc., of the principal. 
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the counter of the defendant bank, and appropriated it to his own use. 
The plaintiff's action proceeded on the ground that the bank 

was bound, at its peril, to pay out the money which the plaintiff 

had deposited with it, only to the payees named in those four checks ; 

and, as it had wrongfully paid it out without the order of such payees, 

was not entitled, on accounting with the plaintiff, to charge against him 

the amount of such checks. The defense was, that, on a certain date, 

the plaintiff's account with the bank was balanced, and his pass book 

returned to him, together with all checks drawn by him, as vouchers, 

including the four checks in question, and that, although the plaintiff 

when the account was so balanced, and his checks returned to him, knew, 

or might have known by the exercise of proper care and diligence, all 
the facts connected with each of the four checks in question, and the in- 
dorsements thereon, yet he wholly failed and neglected, to the loss and 
prejudice of the bank, to advise the bank of any objection thereto, 
until the lapse of an unreasonable time thereafter. A jury rendered g 
verdict for the plaintiff for the amount claimed, less a counterclaim. No 
appeal was taken on the allowance of the counterclaim ; so it does not come 
in question. The Court of Appeals of Missouri, in affirming the judgment,! 
held that though a depositor would lose his recourse against a bank for 
payments made on forged indorsements of his checks, if, when his pass 
book is balanced and the forged checks are returned as vouchers, he 
had knowledge of facts from which, with reasonable care and inquiry, 
he might have discovered the forgeries, but, owing to his failure to 
make such discovery and communicate it to the bank, the bank suffers 
loss or is placed in a worse position than it would otherwise have oc- 
cupied, still there was no presumption of such loss or disadvantage to the 
bank, but the same must be proved; and unless it is affirmatively shown, 
the depositor may recover from the bank the sums paid on such forgeries. 
In New York the doctrine seems to be settled that the depositor owes 
no duty to the bank to examine the checks, when returned by the bank 
to him as vouchers, and that his neglect to do so, or his confiding the 
duty to a clerk, who conceals the true state of facts from him for 
fraudulent purposes of his own, does not estop him from afterwards 
proving that some of the checks returned by the bank were forgeries.? 
In Dana v. National Bank,* where a depositor drew his check upon 


1 Wind v. Fifth Nat. Bank, 59 Mo. Chemical Nat. Bank, 84 N. Y. 209; s.c. 

App. 72. 38 Am. Rep. 501. In these cases 
2 Weisser v. Denison, 10 N. Y. 68; plaintiffs had no suspicions of the 

s. c. 61 Am. Dec. 731; reaffirmed in forgeries until the time they were dis- 

Welsh v. German, etc., Bank, 73 N. Y. covered and the bank notified. 

424; s. c. 29 Am. Rep. 175; Frank v. $ 182 Mass. 156. 
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the bank for a certain amount payable to the order of a person named, 
and aclerk of the depositor erased the name of the payee and obtained 
the money on the check, from the bank, and this check was included 
in the depositor’s next monthly statement, and he failed to object to 
the payment of the check in question for twenty-three months, — 
it was held that the depositor was bound to use due diligence in 
discovering the forgery, and was affected by the knowledge which his 
clerk had, who committed the forgery, and whose duty it was to 
examine the checks returned by the bank. In Leather, etc., Bank v. 
Morgan,' the Supreme Court of the United States affirmed the same 
view of the duty of a depositor to his banker on receiving his bank 
book balanced, with paid and canceled checks as vouchers, which was 
also a case where a forgery was committed by a clerk of a depositor, 
whose duty it was to examine returned checks. Weinstein v. Bank? 
was a case in which a depositor’s bank book was balanced and the 
checks returned to him in June. Among them were several forged 
checks which were not discovered by the depositor to be spurious until 
August, when, upon his refusal on demand to repay, he brought 
action against the bank to recover the amount paid out on the forged 
checks. The bank pleaded that the plaintiff had failed to discover and 
give notice of the forgeries within a reasonable time, and hence was 
not entitled to recover. Exceptions to this plea were sustained, on the 
ground that the bank failed to show any loss or injury by reason of the 
plaintiff’s failure sooner to discover the forgery. Other cases may be 
cited to the proposition that a depositor is under the duty, when he 
receives from his bank, his bank book balanced, with checks returned 
as vouchers, of examining them within a reasonable time, with a view 
to discovering mistakes or forgeries.® 


1117U.S. 96. Md. 562; Gloucester Bank v. Salem 
2 69 Tex. 38, Bank, 17 Mass. 33; Third Nat. Bank v. 
8 Hardy v. Chesapeake Bank, 51 Allen, 59 Mo. 310. 
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CORRESPONDENCE. 


H. B.” Is. 


To the Editors of the American Law Review: 


At page 476 of the current volume of your REVIEW, you say that you are 
curious to know who *F. H. B.’’ is. I have given Frank H. Blackledge, a 
bright young lawyer of this State and one of the authors of Thornton and Black- 
ledge on Administration and Settlement of Estates, the credit of being the 
“FF, H. B.”? you mention. Yours truly, 


B. C. Moon. 
Kokomo, IND. 


A PROPOSAL FOR A PSYCHICAL LABORATORY. 


To the Editors of the American Law Review: 


I am endeavoring to have the leading bar associations, both State and 
National, pass the inclosed resolution: — 

Ttesolved, That we are in favor of the establishment of a Psycho-Physical 
Laboratory in the Department of the Interior at Washington for the practical 
application of physiological psychology to sociological, jurisprudential and 
abnormal or pathological data, especially as found in institutions for the 
criminal, pauper and defective classes and in hospitals, and also as may be 
observed in schools and other institutions. 

If the general object of the resolution meets with your approval, I should be 
very grateful if you would print it and refer to it editorially in connection with 
the bar associations which are to meet this year or later. Most of the secre- 
taries will bring it to the attention of their associations. Fifteen of the leading 
medical associations have passed a similar resolution from their point of 
view. * * * Very faitbfully, 


ARTHUR MacDONaLp. 
‘©THE WASHINGTON, D. C. 


[We heartily favor the above movement. — Eps. Am. Law Rev. ]} 


CAN AN INDIAN GIRL SUE FOR FALSE IMPRISONMENT? 


To the Editors of the American Law Review: 


As a subscriber and reader of your valuable publication, my attention is called 
to the note under the heading “ Status of the Indians in the United States,’’ 
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on page 433 in the May-June, 1901, number, in which the following ap- 
pears: — 

By a recent decision of the Court of Appeals in New York State, they (the Indians) 
are placed in a position, not only far below Negroes, but absolutely inferior to aliens, and 
have no rights which citizens or even aliens can legally be compelled to respect. 

Will you kindly give me the title of the case referred to? Further on ap- 
pears: ‘As the Federal courts are barred against the Indians by the Federal 
jurisdiction,” etc. Have the Federal courts followed the opinion of Chief 
Justice Marshall rendered in Cherokee Nation v. Georgia,! to the present 
time? 

An action is now pending in the Federal court of the Northern District of 
Iowa, Cedar Rapids division, arising about as follows: — 

A remnant of the Sac and Fox Indians, now called the Muskwakies, are 
located on a reservationin Tama County, Iowa. Congress made appropriations, 
and an Indian school was built on the Reservation; and the superintendent of 
the school and Indian agent made diligent efforts to get the young Indians 
from the brush and wigwams to give them a polish in said school. The young 
Indians were truants, and, it seems, their parents encouraged their truancy. 
At any rate, one young Indian girl, after repeated truancies, was, in a manner, 
imprisoned in the school, but by the aid of her Indian lover, escaped, and then, 

thinking to put herself under his protectorate, married him according to the 
Indian manner and custom. She pleaded her status to the agent and superin- 
tendent on their next appearance to return her to the Indian school. The 
superintendent and agent then applied to the State court by petition for 
letters of guardianship for the young girl, — pleading her minority. Letters of 
guardianship were granted, and the guardian kept her in the school for a time, 
when she again made her escape. She has now brought an action in the 
Federal court, above noted, against the agent, superintendent and guardian, for 
false imprisonment, laying her damage at $10,000. Hence the interest pro- 
peenas in the questions in the first part of this letter. 
Yours very truly, 
JNO. D. STEWART. 


CepaR Rapips, Iowa. 


ANSWER TO THE ABOvE. — We hope that the Indian girl will prose- 
cute her action to a finish and recover and collect heavy damages. The 
case is very much like the case of Dred Scott v. Sanford, with the ex- 
ception that the plaintiff there was a negro man, and here an Indian girl. 
But the days of Dred Scott decisions are past. The Indian girl had a 
right to quit thereservation school and remain an uncivilized woman when- 
ever she might choose. She had a right to marry the man of her choice, 
whether in Indian fashion, or in Catholic fashion, or in Presbyterian 
fashion, or in Quaker fashion. We give Brother Stewart (and incidentally 
the New York Court of Appeals) what comfort they can extract from the 
following brief. We add that we generally make briefs for the readers 
of the Amerioan Law Review, and also for the readers of the published 


1 5 Peters, 21. 
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works on the law written by the editors of the Review, free, gratis, for 
nothing, especially if they are country lawyers. But in this case, as we 
have gone to some extra trouble in making the brief, we shall make a 


small charge for it. We state the account between our correspondent 
and ourselves as follows: — 


Your subscription to the AMERICAN Law sees 
Our brief hereto appended cece 


Balance due you, for which we send post-office order.......seeeeseee 


BRIEF. 


Motion for an injunction to prevent the execution of certain acts of the legis- 
lature of Georgia, within the territory of the Cherokee Nation of Indians, on 
behalf of the Cherokee Nation; they claiming the right to proceed in the 
Supreme Court of the United States as a foreign State against the State of 
Georgia; under the provision of the Constitution of the United States, which 
gives to the court jurisdiction in controversies in which a State of the United 
States or a citizen thereof, and a foreign State, citizens or subjects thereof, are 
parties. The court held that the Cherokee Nation is not a foreign State in the 
sense in which the term “foreign State’’ is used in the Constitution of the 
United States.! 

An Indian born a member of one of the Indian tribes within the United States 
which still exists and is fully recognized as a tribe by the United States, who 
has voluntarily separated himself from his tribe and has taken up his residence 
among the white citizens of a State, but who has not been naturalized or taxed 
or recognized as a citizen, either by the United States or by the State, is not a 
citizen of the United States within the meaning of the first section of Four- 
teenth Amendment of the Constitution, and is therefore not entitled to regis- 
tration as a voter.” 

Under the Nebraska bill of rights providing that all courts shall be open and 
every person, for any injury done him in his lands, goods, person or repu- 
tation, shall have a remedy, and under the Rev. St. U. S.,° relating to 
actions between an Indian and a white man about a right of property, an Indian 
may come into the courts and litigate his title to land, and where he is not 
shown to be uneducated or unfamiliar with the laws, the statute of limitations 
will run against him.‘ 

An Indian woman who marries a citizen of the United States, voluntarily 
takes up a residence apart from her tribe and adopts the habits of civilized life 
becomes a citizen of the United States and of the State in which she re- 
sides, and may maintain a suit in the Federal courts against citizens of other 
States. 

In two cases in Kansas,* the plaintiffs were both Sac and Fox Indians. 
They were allowed to maintain actions for assault and false imprisonment. 


1 Cherokee Nation v. Georgia, 5 Pet. 4 Felix v. Patrick, 36 Fed. Rep. 457. 
(U.8.) 1. 6 Hatch v. Ferguson, 57 Fed. Rep. 959. 

2 Elk v. Wilkins, 112 U. S. 94. ¢ Wiley v. Maratowah, 6 Kan. 111; Wiley 

8 § 2126. v. Keokuk, 6 Kan. 94, 
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An Indianis a ‘‘ person,’ within the meaning of the Constitution and laws 
of Texas, and is entitled to sue in its courts for the protection of his rights of 
person or property.! 

An Indian may maintain an action in a State court or to enforce his rights 
to the enjoyment of property, real and personal.? 

Indians may file a bill in equity, on behalf of themselves and the residue of 
the nation on the reservation, to restrain a trespass on their land.® 

An Indian may maintain an action to recover damages for an assault and 
battery. 

An action of ejectment is not maintainable by a member of the Montauk 
tribe of Indians, suing for all who may contribute, their redress being to get 
an enabling act from the legislature.5 s 

An Indian residing within the United States is not a ‘ foreign citizen or 
subject ’’ within the meaning of section 2, article 3, of the Constitution of the 
United States, and cannot on the ground that he is a ‘‘ foreign citizen or sub- 
ject,’? maintain a suit in the Circuit Court of the United States .6 

The Cherokee Nation filed a bill of complaint in the District Court of ‘the 
United States for the Western District of Arkansas seeking a decree enjoining 
the Southern Kansas Railway Company from entering upon the lands of that 
pation for the purpose of constructing its proposed railway. The decree for 
the plaintiffs granted by the District Court was set aside on appeal. The Su- 
preme Court, speaking through Mr. Justice Harlan, said: ‘‘ No allegations are 
made in the bill that justify a decree perpetually enjoining the railroad com- 
pany from proceeding under the Act of Congress. The proposition that the 
Cherokee Nation is sovereign in the sense that the United States is sovereign, 
or in the sense that the several States are sovereign, and that that nation alone 
can exercise the power of eminent domain within its limits, finds no support 
in the numerous treaties with the Cherokee Indians, or in the decisions of the 
court, or in the act of Congress defining the relations of that people with the 
United States. From the beginning of the government to the present time, 

they have been treated as ‘ wards of the nation,’ ‘in a state of pupilage,’ ‘ de- 

pendent political communities,’ holding such relations to the general govern- 
ment that they and their country as declared by Chief Justice Marshall in 

Cherokee;Nation v. Georgia,’ ‘ are considered by foreign nations as well as by 

ourselves, as being so completely under the sovereignty and dominion of the 

United States that any attempt to acquire their lands or to form political 

connection with them would be considered by all as an invasion of our terri- 

tory and an act of hostility.”** —[Eps. AM. Law Rev. 


Missouri Pac. R. Co. v. Cullers,81 Tex. 5 Johnson v. Long Island R. Oo., 162 N. Y. 
4 462; s. c. New York St. Reports and Session 
2 Lobdell v. Hall, 3 Nev. 507. Laws, No. 364; Apr. 28, 1900. 
8 Strong v. Waterman, 11 Paige (N. Y.), ® Karrakoo v. Adams, | Dill. (U. 8.) 344. 
607. 7 5 Pet. U.S. 
4 Jemmison v. Kennedy, 55 Hun (N. Y.), 8 Cherokee Nation v. Kansas &. R. Oo., 


47. 135 U. 8. 651. 
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CODES OF CALIFORNIA, ANNOTATED: CODE OF CIVIL PROCEDURE. — The Codes and the 
Statutes of California, as amended and in force at the close of the Thirty-fourth Session 
of the Legislature, 1901. With notes containing references to all the Decisions of the ; 
Supreme Court Construing or Illustrating the Sections of the Codes, and to Adjudica- 
tions of the courts of Other States Having like Code Provisions. By CARTER P. POME 
ROY, of the San Francisco Bar. Code of Civil Procedure. San Francisco: Bancroft- 

Whitney Company, Law Publishers and Law Booksellers. 1901. 


A history and description of the Codes of California would form an interest- 
ing article. They were a re-enactment in that State of the celebrated “ Field 
Codes’’ of New York, which were prepared by a commission and which were 
principally the work of the late David Dudley Field. The Field Code of Civil 
Procedure has been, it is believed, substantially re-enacted in more than half 
the States of the Union. His Civil Code did not fare so well. After repeated 
efforts, it failed of enactment in the State of New York. With the death of its 
distinguished author, the long agitation for its enactment died away. A great 
many — perhaps the greater number of American lawyers whose opinions on 
this question are of value — are skeptical concerning the value of a Civil Code, 
by which we mean a codification of the entire body of the substantive law, 
including so much of it as belongs to the department of equity. One of the 
greatest dangers which lurk in the proposition for a genera! codification of the 
law lies in the gross incompetency of our American legislatures, in the want of 
any necessary initiative in legislation on the part of the permanent government 
of the State, in the fact that any member of either house can introduce a bill 
on any subject and possibly smuggle it through unnoticed, and generally in the 
loose slipshod and corrupt methods of American legislation. In vindication 
of the truth of this statement, it may be said that the Field Code of Civil Pro- 
cedure, as originally enacted, contained less than 40) sections. In the course 
of half a century it has become so loaded down with amendments and revisions, 
enacted incompetent legislatures, that it is now a confused and contradictory 
jumble of about 3,600 sections. This everpresent danger of amending, repair- 
ing, repealing, tinkering, overloading, by incompetent legislatures, furnishes a 
substantial objection, in America, at least, to codification; and this, notwith- 
standing the propriety of the proposition, voiced in a resolution of the Ameri- 
can Bar Association, that the Jaw should, as far as practicable, be reduced to 
the form of a statute. 

This danger is even greater with respect to a Code of Civil Procedure, than 
with respect toa Civil Code. A lawyer, disappointed in the construction which 
a court has put upon some particular section of the Civil Code, runs to the leg- 
islature and gets the section amended or repealed. This amendatory or re- 
pealing act is passed by a body who do not understand the subject at all, and 
who are incompetent to deal with it. 
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This gives rise to the inquiry whether, under our American constitutions, 
the legislature really has the power to prescribe to the judicial courts their 
methods of procedure? The theory of our American constitutions is that the 
judicial department of our government is separate and distinct from the legis- 
lative department: not independent of it, for no department of the government 
is entirely independent of the others. At the same time, if the judiciary of a 
State should attempt to prescribe to the two houses of the legislature the pro- 
cedure by which they should be governed, — whether they should conduct their 
deliberations according to Jefferson’s Manual,or some other manual, — it 
would be resented as an impertinent interference by one department of the 
government with what exclusively concerned another department. Upon the 
same principle, what rightful power has the legislative department of the gov- 
ernment to prescribe to the judicial department its modes of procedure? It is 
true that we have inherited from our ancestral country, where the Parliament 
was and is supreme, the idea that it is competent for the legislature to. enact 
laws upon every subject, — subject, in our country, to the restraints of written 
constitutions. Certainly,if the courts should take bits in their teeth, as they 
have at times shown an inclination to do, and should hold that it is competent 
for them to prescribe their own modes of procedure, notwithstanding what the 
legislature may enact on the subject, the bar would applaud and the people 
would acquiesce in their conduct. However this may be, there would be great 
propriety for the legislature, if it deals with the subject at all, to a brief code 
of general rules and directions and for the highest judicial court of the State, 
aided by the nisi prius juiges, to establish, in the form of special rules, any 
further directions which may be needed. This has lately been done in England. 
It may be said in opposition to this view, dealing with it as a practical ques- 
tion, that all our appellate courts of last resort are overloaded with their proper 
judicial work, that they are in arrears with their dockets, and that they have 
no time for the work of legislation. No doubt, the question is surrounded 
with difficulty, and an overworked bench of judges might not, in a particular 
case, be able to give us a better collection of rules of procedure than the leg- 
islature has done. But it is plain that we might, on general principles and 
experience, expect from those who are constantly dealing with the subject in 
their every-day work, a better set of rules of procedure for the administration 
of justice, than from a body of politicians hastily scrabbled together in a short 
legislative session, many of whom are not even lawyers. 
This code does not seem to be loaded down with a confusion of amendments. 
If we understand it rightly, two commissions have had to deal with it since its 
original enactment in California. The last commission, still in session, has 
completed its revision of the Code of Civil Procedure, the Civil Code, and the 
Penal Code; and is at work on a revision of the Political-Code, and upon the 
volume containing the general statutes. All this will be published, with anno- 
tutions, by the publishers of the present Code. This code is based very 
largely on the celebrated edition of the California Code edited by Mr. F. P. 
Deering and published in 1885. The present editor says that, ‘‘ in the present 
edition the scope of the annotations has been extended to include references 
to the valuable notes contained in the American Decisions, the American 
Reports, and the American State Reports, which are germane to the subject- 
matters embraced in the text of the codes and statutes; and such general 


| | 


BOOK REVIEWS. 799 


statutes will be contained in a separate volume, and will be annotated in the 
same manner and as fully as the codes themselves.”’ Mr. Pomeroy, the 
present editor, is Reporter to the Supreme Courts of California, and appears 
to have done his work in a competent manner. It is a real pleasure to turn 
from some of the works which incumber our table and shelves to a work of 
this kind. 


CAMPBELL’S INDEX TO THE REPORTS OF THE NEW YORK COURT OF APPEALS.—An 
Index- Digest of New York Court of Appeals Decisions, 1847-1901, by COLIN P. CAMPBELL, 
LL.M., Counselor at Law. New York Reports, 1-163; Keyes, 1-4; Abbott’s Appeal Deci- 
sions, 1-4; Transcript Appeals, 1-7; Silvernail’s, 1-4; Howard’s Appeal Cases, 1; Selden’s 
Notes,1. Albany, N. Y.: Matthew Bender. 1991. 

No apology is necessary for the publication of a work of this kind. Some 
intimation of the great extent and variety of the work of the Court of Appeals 
of the State of New York will be gathered from the statement that this work 
contains 1521 pages, all told, of imperial octavo size, the size of the largest 
digests, set in fine type. The propositions are reduced to what might be ex- 
pected in the items of a good index: a single line running across the wide page 
generally suffices. Notwithstanding the great effort at brevity the names of 
the cases are given in every instance; and at the end of the work there is a table 
of cases digested. Where great brevity is sought to be attained in a work that 
professes to be no more than a bare index, the names of the cases may possibly be 
omitted without detriment, provided the figures are carefully verified; and this 
plan will, of course, dispense with a table of cases, and leave so much more 
space which may be used in making the paragraphs fuller so as to indicate a 
meaning. A gentleman who had studied the theory and practice of indexing 
once told the writer that it is desirable, in every case where practicable, to 
make the paragraphs of an index indicate a proposition, and to show which way 
the court decided it. It must be readily seen that this ideal is not attainable in 
all cases, but the effort of the indexer should be to come as near to attaining it 
as practicable. This ideal seems to have been reached by the present author in 
most cases. To show how he has built up elaborate and, in some respects, a 
remarkable piece of work, we copy from page 821 half a dozen of his para- 
graphs wherein he deals with the LimiraTION oF ACTIONS under the subtitle 
Reviving Acknowledgment”: 

reason why partial payments take case out of, Utica First Nat. Bank v. Ballou, 49: 155, 

157. 
payment of interest to take claim out of, Utica First Nat. Bank v. Ballou, 49: 155, 157. 
subsequent ratification of payment made by another to take case out of, Utica First Nat. 
Bank v. Ballou, 49: 155, 157. 
held payment took case out of, Miller v. Talcott, 54: 114, 119. 


whether there has been new promise to take case out of mixed question of law and fact, 
Justice v. Long, 52: 323, 328. 


acknowledgment to stranger with intent that it be communicated to creditor, DeFreest 
v. Warner, 98. 217, 221. 

Other portions of this work show the difficulty, if not the impossibility, of 
closely indexing the subjects jof the rulings. For example, under the title 
TRIAL, subtitle Instructions, we find this paragraph: ‘* Proper to submit to jury 
who did the shooting in criminal case, when.’” The word “ when” covers the 
whole condition of fact on which this ruling was made; and this word ** when’? 
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has to do duty as the canopy of facts in other cases; and this is unavoidable 
where so much brevity must be attained. ; 

Mr. Bender has brought this work out in good shape. There is no other 
work which furnishes, or which undertakes to furnish, a key to all the deci- 
sions of the New York Court of Appeals inone volume. The author and the 
publisher have placed the bench and bar of New York under great obligations 
to them for the labor, skill and pains which they have extended in producing it. 


BENCH AND BAR. — The Bench and Bar as Makers of the American Republic. By Hon. 
W. W. GOODRICH, Presiding Justiee, Supreme Court, Appellate Division, State of New 
York. An address delivered on Forefathers’ Day, 1900, Celebrating the 280th Anniver- 
sary of the Landing of the Pilgrims. With Portraits. New York: EeB. Treat & Com- 
pany, 241-243 West 23d Street. 1901. 

This delightful little book of 65 pages is published chiefly for popular in- 
struction; but it will well repay the perusal of any judge or lawyer after 
a tired day’s work. It is embellished with good portraits of John Jay, first 
Chief Justice of the United States; Thomas Jefferson, third President of the 
United States; of John Marshall, fourth Chief Justice of the United States; 
of Abraham Lincoln, sixteenth President of the United States. It deals 
briefly with four periods in the history of our country: The Colonial Period; 
the Constitutional Period; the Formative Period; and the National Period. 
If it had been written a few months later, after the martyrdom of President 
McKinley, his strong and honest face would have followed that of the martyred 
Lincoln, and a fifth chapter would have been added, probably entitled the Im- 
perial Period. This little book is written in that easy and pleasing style which 
is a characteristic of its author, and which makes us wish that, instead of stick- 
ing to the law and making a good judge, as he has done, he had, like John 
Fiske, betaken himself to history and biography. 
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